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in power, to enable the Government to sustain 
self; and it is not wise to limit the appropriations 
so that the Government cannot carry On its opera- 
tions with convenience, dispatch, and success, 

Without occupying the time of the Senate my- 
self, I shall take the liberty, notwithstanding the 
veneral statement made at the beginning of my 
remarks, and a manifestation on my part, and 
on the part of others, to avoid unnecessary con- 
sumption of time, as the Senator from Tennessee 
has thought proper to make a very extraordinary 
assault upon this proposition, to bring forward 
authority from a source so respectable as to chal- 
lenge any objection to it. It is the report of Mr. 
Buchanan, addressed to a committee of the House 
of Representatives, and is dated March 16, 1846: 

DEPARTMENT OF STATE, 
Wasuineton, March 16, 1846. 

A year has now elapsed since the present Secretary took 
charge of this Department; and the conviction has been 
forced upon him, that in the diplomatic and consular 
branches it is wholly inadequate to perform the duties 
which it owes to the country. Thatit is so will be made 
manifest by a simple statement of facts. 

Independently of the chief clerk, there are five clerks 
employed in conducting our diplomatic correspondence 
with the whole world. 

To one of these is assigned all the diplomatic correspond- 
with the nations on the continent of America, and all 
business incident thereto, such as answering letters from 
individuals, replying to inquiries from committees, and col 
jecting and arranging the materials for responding to calls 
from Congress; to another all that with Great Britain, 
France, Russia, the Netherlands, and China; and to the 
third that with all the remaining nations of the world. The 
two latter are assisted each by a copying clerk, who has 
also other duties to perform, at salaries of $900 and #3800 
per annum. 

This is the whole machinery employed to conduct the 
business arising out of our foreign relations with all the 
Powers of the earth. 

It is true that there is a translater and an accountant at- 
tached to the Department, but the special nature of their 
duties is sufficiently indicated by their names. 

The consular section of the Department is, if possible, 
still more inadequate. The number of our consuls is al- 
ready one hundred and seventy ; and the number of clerks 
for the discharge of the duties of this branch istwo. The 
one has charge of the correspondence with and relating to 
our consulates on the American continent and some of the 
islands; the other with those in Europe and the remainder 
of the globe. 

The force employed in the “‘ Office of Foreign Affairs,” as 
it stood in 1789, when our present form of Government 
went into operation, consisted of five persons, to wit, the 
“Secretary for Foreign Affairs,’ the “* Under Secretary,”’ 
two “ clerks,’ and an “ interpreter.’? Atthis day, when our 
population has swelled from less than four millions to 
twenty millions, and its intercourse with foreign countries, 
and our relations with their Governments, have more than 
proportionably expanded, the force to conduct the diplo- 
matie and foreign business of the nation consists of ten per- 
sons, two of whom are copying clerks. 


ence 


|} is now impossible. 


The interests of the country require that this Department | 


should be far more efficient than it is. 
ought to be transacted ; and that which can be accomplished 
ought to be dispatched both more expeditiously and upon 
fuller consideration. 

Of the persons belonging to the Department, not one, ex- 
cept its head, has authority to sign a single paper or to de- 
cide upon any question, however trivial. And here it is 
preper to observe, that a mass of miscellaneous business has 
devolved upon it, most ef which has no natural connection 
with its appropriate duties. The present number of clerks 
employed upon this business is sufficient; but all of it, in its 
minutest details, must undergo the personal supervision of 
the Seeretary, and every paper in relation to it must receive 
his signature. 

The consequences of this accumulation of business upon 
the head of the Department must be manifest to every one. 
He must either neglect great national interests, or the sub- 
ordinate but pressing business involving the rights of indi- 
viduals. Almost every day brings with ita struggle between 
the conflicting claims of subjects; all of which are entitled 
to altention, whilst it is impossible that all should receive 
it. Much business is thus postponed, and evena portion of 
tha’ small force already in the Department is often without 
full employment; because it cannot act without instruc- 
Uons, and there is but one head from which these ean pro- 
ceed, 

Itis a paramount duty of the Secretary of State to make 
himself master of the subsisting relations of all foreign na- 
tons with the United States, and with each other, at least 
SO far as these may bear upon the interests of this country. 
lhe performance of this duty requires time for reading and 
reflection. No person acquainted with the present Secre- 
tary will doubt his industry; and yet he can truly affirm 
that since he eame into the Department he has not found 
ume even for a careful or regular perusal of the leading for- 
eign journals, much less for that of those other publications 
with which his duties require that he should be acquainted. 

It is beyond all question that each of our diplomatic 


agents should hear from the Department at least once in || 


Much more business | 


each month on the general policy and views of the Govern- | 
ment, as these may be affected by passing events. But this | 


dl 





| and to the cause of justice. 


For a tong period of time not a dis- 
patch to our ministers abroad has ever been written, except 
upon business of a pressing character. 

Defective as is our present consular system, a mass of in- 
formation might be acquired through its agency which would 
be of great importance to the navigating, commercial, agri 
cultural, and manufacturing interests of the country. Even 
now, much of such information is obtained; but it is ren 
dered comparatively useless for want of persons to digest, 
arrange, and publish it for the use of Congress and the peo 
ple. Besides, an active correspondence with our consuls 
would be the means of eliciting from them much valuable 
political intelligence. 

It is desired by the committee that the Secretary should 
suggest a plan to render the Department adequate to per- 
form its duties. ‘This can be done in a few words. 

Let the chief clerk be converted into an assistant secre 
tary, to be appointed by the President, by and with the 
advice and consent of the Senate, authorized by law, under 
the general supervision of the Secretary, to transact all the 
business of the Department, except that which is of a purely 
diplomatic character. The salary of this officer the Secre- 
tary would propose to fix at $3,000. 

Relieve the Secretary from the judicial and other busi 
ness connected with the Patent Office—all of which is 
transacted by himself, without the agency of any clerk—by 
transferring it to the Attorney General, to whom it would 
appropriately belong. 

Let provision be made for the employment of three ad- 
ditional clerks in the diplomatic branch. These clerks 
ought to be men of intellect and information, competent to 
prepare a dispatch upon any subject arising in the ordinary 
course of business, and involving only principles which 
have been clearly settled by the action of our Government. 
Their first duty would be to devote themselves to a careful 
perusal and study of all the correspondence from the begin- 
ning, between this Government and the foreign Govern- 
ments with which their duties may be connected, so that 
they might be able always, without delay, to furnish to the 
head of the Department any information or documents 
which he may require. They ought to be qualified to ex- 
amine the facts and the principles involved in the private 
claims of citizens of the United States upon foreign Govern- 
ments, on which the agency of the Department is so often 
invoked. No claim ought ever to be presented to a foreign 
Government, in the name of the nation, until it shall have 
undergone a careful scrutiny, and the Department shall 
have ascertained that it presents at least a clear prima facie 
case of justice. This is due alike to our national character 
For the want of an adequate 
force to make such examinations, it bas been too often the 


| practice to transmit these private claims to our legations 


abroad, without due consideration, to be there advocated 
and urged. The tendency of this practice has been to per- 
plex and embarrass our diplomatic agents ; to involve them 
in useless and irritating controversies with those to whom 


| they are accredited: to excite prejudice and ill feeling 


against our citizens, and to endanger the character of our 
country for fair-dealing with the nations of the world. 
Itis believed that persons at all competent to the discharge 


| of these important duties could not be procured for a less 


salary than $2,000. Individuals of such a character could 
not be induced to abandon private pursuits in which they 
may be engaged for a smaller compensation. 

Ifthese three additional clerks were provided, then the 


| diplomatic branch of the Department would employ but six 


| clerks, four. 
high qualifications, because to him would be assigned, in | 


| reduce the sum to $8,600. 


clerks, independently of the two copying clerks; and with 
the services of one of these the Department might probably 
dispense. 

In the consular branch, two additional clerks, at least, 
are required ; the one ata salary of $2,000, and the other 
at $1,400. This would make the whole number of consular 
The duties of the first clerk would require 


addition to his other duties, the task of digesting, arranging, 
and preparing, for the use of Congress and the people, all 
the information procured from our consuls affecting our great 
commercial, agricultural, and manufacturing interests. 
Should Cengress deem it proper to add these five clerks 
to the force of the Department, and convert the chief clerk 
into an Assistant Secretary, the increased expenditure would 
amount to $9,400 per annum. 
the salary of one of the present clerks at $800, which would 
It might be still further dimin- 


| ished by requiring a small fee to be paid for passports, 


which are now prepared and delivered without any charge. 
But after making these deductions, the inereased expense 
could not be estimated at less than $7,500 per annum. It 


| will be for the wisdom of the committee and of Congress to 





this additional expenditure. In one opinion the Secretary 
is very clear; and this is, that any change would be of but 
little avail, which, in either the diplomatic or the consular 
branch, should stop short of the additions here recom- 
mended. 

Should Congress fail to be satisfied of the necessity of 
making these changes, permit the Secretary to express the 
earnest hope that the office of chief clerk may be changed 
into that of an Assistant Secretary as suggested. This will 
relieve the Secretary from a mass of business in detail, much 


of it having no relation to our foreign affairs, and enable him 
| to devote the time thus saved to the important interests of 


the country. 

Although it is not proposed to institute a detailed com- 
parison between this Department and the foreign depart- 
ment of other Governments, in regard to the duties dis- 


From this may be deducted | 


charged by them, and the force assigned to them, respect- | 
ively, still it may be worth the while of the committee to | 


bestow a glance upon the lists of officers employed in the 


foreign office of Great Britain and in this Department. They 
Will be found in the paper marked C, In another, marked 
D, is exhibited the present force of the Department, as com- 
pared with that which Congress deemed it neeessary to em- 
ploy twenty-eight years ago. 

That I think will be found to be an answer to 
the suggestion of the Senator from Tennessee, 
that there is no need of an Assistant Secretary of 


State. 


| te 


Mr. CLEMENS. Will the Senator allow me 
ask him how much of the business of the Sec- 
retary of State has been transferred to the De- 


~ 


| partment of the Interior since that report was 
| made? 


Mr. FOOTE. Very little, indeed. But I have 
authority for saying that the business of that of- 
fice, in many important respects, is twenty years 
behindhand, oa there is no hope of bringing it 
up at all without this aid. It was Mr. Buchanan’s 
opinion that these changes were necessary, and 
therefore there is nothing aristocratic, nothing 
W higgish about it, as the Senator from Tennessee 
may have supposed. 

Appended to this report are several documents 
to which Mr. Buchanan refers. The first which 
I will read contains the number of clerks employ- 


| ed in the Department of State, and their duties: 
| Number of Clerks employed in the Department of 


State, and their duties. 
I. NUMBER OF CLERKS. 
The whole number of clerks employed in this Department 
is fourteen. 
Il. DUTIES OF THE CLERKS. 

1. The Chief Clerk 
Is the assistant of the Secretary in regard to the business of 
the Department generally, and, when he is absent at Cabi 
net meetings, or engaged in conference at the Department, 
represents him by receiving persons having business with 
it. He receives the mails, opens and peruses dispatches and 
other communications as they come in, and refers them to 
the appropriate clerks; revises draughts of papers prepared 


| by them, and all papers prepared for the Secretary’s signa 
| ture ; draughts letters, or gives directions in regard thereto, 
| and generally in regard to all points arising in the course of 


the business of the Department, and to all matters requir- 
ing its action, so far as the nature of the subject admits of 
this being done without bringing itin the first instance be- 
fore the Secretary, to whose consideration every matter 
must be brought before it can be disposed of—he being the 
only person authorized to act upon any subject, or to de- 
termine upon any matter calling for a determination. 
2. Diplomatic branch. 
Number of clerks employed, five. 

This branch has charge of all correspondence between the 
Department and the ministers and other diplomatic agents 
of the United States abroad, and those of foreign Powers 
accredited to this Government. 

In all diplomatic instructions sent from the Department, 
and communications to commissioners under treaties of 
boundaries, &c., are prepared, copied, and recorded; and 
all of like character received are registered and filed, their 
contents being first entered in an analytic table or index. 
Letters of credence, full and special powers, communica- 
tions to foreign sovereigns and states of congratulation, con 
dolence, &c., copies of treaties for exchange and for publi- 
cation, certifieates of the exchange of ratification, reports 
in answer to Congressional calls for correspondence, &c., 


| proclamations, synopses, general and particular, are made 


out and recorded or kept; and answers are prepared to in- 
quiries and other applications from committees, members of 
Congress, and private individuals, regarding claims, com- 


| plaints, and all matters of a diplomatic character. 


3. Consular branch. 
Number of clerks employed, two. 

This branch has charge of the correspondence, &c., be- 
tween the Department and the consuls and commercial 
agents of the United States. In it instructions to those 
officers, and answers to their dispatches and to letters from 


| other persons asking for consular agency, or relating to con- 


sular affairs, are prepared and recorded : registers are kept, 


determine whether the reforms contemplated will be worth ||!” which the substance of all communications to the De- 


| partment, relating to this branch of the business, is entered, 


with notes of the disposition made of them; an index is 
kept for each consulate, in which the purport of every com- 
munication relating to it, written or received, is entered; a 


| register is kept of the consular fees, and the dispatches of 


the consuls and commercial agents are filed and preserved. 
4. Miscellaneous. 
Number of clerks employed, six. 
l. The disbursing agent.—He has charge of all corre- 
spondence and other matters connected with accounts rela- 
ting to any fund with the disbursement of which the Depart- 


| ment is charged ; purchases all articles required for the use 


of the Department, and prepares the contracts under which 
they are furnished ; disburses the appropriations for its con- 
tingent expenses, including those for the printing and dis- 
tribution of the laws, and of other publications in regard to 
which this duty is assigned to the Department; those for 
the compensation of its officers, for the contingent expenses 


\) of missions abroad and of foreign intercourse ; for expenses 
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of consulates in the Turkish dominions. Prepares and 
records ail requisitions of the Department on the Treasury 3 
examines and presents for the decision of the Secretary of 
State abstracts of accounts for diplomatic contingent ex- 
penses submitted by the auditor; prepares letters of credit 





on the bankers of the United States; sees that they are | 


provided with funds to meet the drafts on them; prepares 
estimates for all appropriations required by the Department 
of State, furnishing explanations in reference to them, and | 
to all matters connected with thie branch of duties, when- 
ever called for. | 
2. The transiator.—His duties are to furnish such trans- 
lations as the Department may require. He also records 
the commissions of consuls and vice consuls, when not in | 
English, upon which exequAturs are issued. 
3. Clerk of appointments and cominissions.—He makes 
out and records commissions, letters of appointment, and 
nominations to the Senate ; makes out and records exequaé- 
turs, and records, when in English, the commissions on 
which they are issued. Furnishes statements, for the use 
of the other Departments, of the appointments, resigna- 
tions, deaths, &c., of officers whose commissions and let- 
ters of appointment issue from this Department; keeps a 
list of the names and titles of office of all such officers, 
(diplomatic and consular excepted,) of the dates of their 
appointments, and of the expiration of them; registers and 
files papers of recommendation for office, and letters rela- 
ting to appointments; prepares letters, statements, and re 
ports relating to this branch of business. 
library. | 
4. Clerk of the rolls and archives.—He takes charge of | 
the rolls, or enrolled acts and resolutions of Congress as | 
they are received at the Department from the President; 
prepares the authenticated copies thereof which are called 
for; prepares for and superintends their publication, and 
that of treaties, in the newspapers and in book form; at- 
tends to their distribution throughout the United States, | 
and that of all documents and publications in regard to 
which this duty is assigned to the Department; writing and 
answering ali letters connected therewith. Has cbarge of 
all Indian treaties, and business relating thereto; has charge 
of the archives, including the ** Washington Papers,” and 
comprehending the records of commissions which have sat 
under treaties, claim-papers, &c.; makes the examinations 
which are often called for, reports the result, prepares an- 
swers to inquiries respecting these subjects. 
5 copyrights.—He has | 


5. Clerk of authentications and 
charge of the seals of the United States and of the Depart- 
ment, and prepares and attaches certificates of papers pre- 
sented for authentication; receives and accounts for the 
fees. Has charge of publications transmitted to the Depart- 
ment under the laws relating to copyrights; records and 
indexes their titles ; records all letters from the Department, 
other than the diplomatic and consular ; records the reports 
made by the Department tothe President and to Congress, 
and keeps a miscellaneous record book. Has charge of 
the returns of passengers and seamen received from the 
various custom-houses. Prepares letters relating to these 
subjects. 

6. Clerk of pardons and passports.—He prepares and 
records pardons and remissions ; and registers and files the 
petitions and papers on which they are founded. Makes 
out and records passports ; keeps a daily register of all let- 
ters, other than diplomatic and consular, received, and of 
the “disposition made of them; prepares letters relating to 
this business. 

Besides the special duties assigned to them, the clerks | 
generally are called upon, when their services are required, 
in copying and collating. 


I sha!! conclude what [ have to say by present- | 
ing the comparative view given by Mr. Buchanan 
as to the force employed in Great Britain and this 
country, so as to show that nothing can be more 
reasonable than this proposition: 

Force employed in the British Foreign Office and in the 

Department of State of United States, respectively. 


1. Force employed in the British Foreign Office. 
(‘Taken from the Royal Calendar for 1845.] 
Thirty-nine persons, to wit: 

One principal Secretary of State. 

Two under Secretaries. 

One chief clerk, with two clerks attached to his depart- 
ment. 

Six senior clerks. 

Twenty-one clerks. 

One librarian and keeper of the papers. 

One sub-tibrarian, and two clerks attached to the librari- 
an’s department. 

One translator. 

One precisa writer. 


Il. Force employed in the Department of State of the 
United States. Fifteen persons, to wit: 
One Secretary of State. 
One chief clerk. 
Twelve clerks. 
One translator and librarian. 


Remarks. 


The number of persons employed in the British Foreign 
Office is thirty-nine. The duties of this office, as stated in 
the “ Imperial Calendar,”’ consists exclusively in conduct. | 
ing all correspondence with British ministers and consuls 
abroad, and foreign ministers in England, relating to nego- 
tiations, treaties, &c., on political and commercial matters. 

In the Department of State of the United States, the per- | 
sons by whom ia conducted that branch of the business 
which corresponds with the duties of the British Foreign 
Office, are ten in number. 

This includes the Secretary of State and the chief clerk, | 
whose attention, so far from being devoted exclusively to — 
this branch of duties, is incessantly diverted from it; and | 
this by causes which not only occupy much of their time, 
but subject them at all moments to interruptions, which, 


Has charge of the || 
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| of State, fifteen persons. 








however important and urgent may be the public business 
that they are engaged upon, could only be avoided by con- 
stantly subjecting to delay and to serious inconvenience | 
individuals whose business might, under a proper organiza- | 
tion of the Department, be dispatched without presenting 
any such alternative. 


There is another document appended to this 
report, which I will read, as it contains useful 
statements showing the necessity for an increased 
force in that Department: 


Force of the Department of State at the present time, as 
compared with that which was deemed necessary twenty- 
eight years ago. 

Force under the act of 1818, including the Secretary of 
State, eleven persons. 

Business of the Departmeat, diplomatic and consular, at 
that period, estimated by the nuinber of our missions and 
consulates abroad with whom to hold correspondence. 
{Corresponding to the number of our missions abroad, as a 
general rule, is the number of foreign missions in our coun- 


| try with whom to correspond in writing and to hold con- 


ferences.] 
Our milestone Oba o.oo ccsse wees csccvecvscsevcss ¢ 
Our consulates........... oseees Ccccesetesecesenes -67 
Force at the present time, (1846,) including the Secretary 
Our missions abroad.....-...ceeseeeeeees cbesepess 
Our consulates........ covesceshto 
Showing, during this period of twenty-eight years— 
Persons employed—an addition of four. 
Or an increase of thirty-six per cent. 
Our missions abroad—an addition of sixteen. 
Or an increase of two hundred and thirty-six per cent. 
Our consulates—an addition of one hundred and three. 
Or an increase of one hundred and fifty-three per cent. 
Note.—The above statement presents the total of the in- 
crease which has taken place in the force of the Depart- 
ment. In the business of the Department it presents only 
the increase in the diplomatic and consular branches; nor 
is the increase in these branches confined to the business 
more immediately and directly belonging to them. It in- 
volves a corresponding increase in the incidental business ; 
such as communications to Congress and to committees, 
correspondence with the other Departments, with district 
attorneys, marshals, &c., and with individuals growing out 
of our foreign relations. 


Remarks. 

Tt is to be observed that, whilst every addition to the dip- 
lomatie list from our country or to it, is attended with an 
increase in the written correspondence to be carried on by 
the Department, it also lessens the time which can be given 
to that correspondence by the head of the Department ; for 


eee weer eee twee * 


| the portion of his time which must be consumed in personal 
| conferences with foreign diplomatic agents, and with our 


own going and returning, is thereby unavoidably increased. 

The same is true, although it is a less absolute sense, with | 
respect to the consular list. 

So also with regard to individuals having business with 
the Department. Their numbers keep pace with the exten- 
sion of the intercourse of our people with those of other 
countries—an intercourse which extends even more rapidly 
than does our population. Hence adaily augmentation not 
only of the subjects to be attended to, but also the number 
of persons who visit the seat of Government for the pur- 
pose, or in the expectation of having business interviews 
with the Secretary of State, to say nothing of those who, 


| apart from all matters of business, entertain the like ex- 


| rejecting it. 
/my duty. 
| the two Secretaries of State who have examined || 


pectation. 


After what I have read I presume it will be use- 
less for any man to argue against the proposition. 
Here is the recommendation of the late Secretary 
of State, (Mr. Buchanan,) made in an elaborate 
form, after a close examination. And here is a 
comparative view in relation to the State Depart- 
ment in Great Britain and the United States. This 
recommendation by Mr. Buchanan is followed by | 
an additional recommendation of the late Secretary | 
of State, (Mr. Clayton,) and is sanctioned and | 
recommended to the favorable consideration of 
Congress by the present Secretary of State, (Mr. | 
Webster.) Now, can it be said that this propo- 
sition is urged without due consideration? Does 
it not now appear that this matter has been thor- | 
oughly considered and scrutinized in all its bear- | 
ings? Iam sure that the Senate cannot think of | 

At any rate, I feel that I have done | 
Iam perfectly willing to concur with | 


this subject, and who are men of such weight of | 
character as to entitle their suggestions to the ut- | 
most respect. 

Mr. CLEMENS. I wish, if possible, to see 
the paper which the Secretary of State has sent, | 
that I may know whether this is such an estimate | 
as the rule requires. 

Mr. FOOTE, [ will read it; it is very short. 

The honorable Senator then read a communica- | 
tion of the date of January 21, 1851, from Mr. 
Webster, calling attention to the recommendations 
and estimates of Mr. Buchanan, and urging the | 
subject as worthy of immediate attention. 

Mr. CLEMENS. I make apoint of order, that 
this amendment is out of order under the rule 
which we have adopted. The rule is this: 


“No amendment proposing an additional appropriation | 
shall be received to any general appropriation bill, unless it 


{| 


L GLOBE. 


| 





, although the same may have been previously 
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be made to carry out the provisions of some exis 


|| some act or resolution previously passed by the ting law, or 


Senate dy. 
te from the 
dment shal] 
vate claim, 
sanctioned by 


ring that session, or in pursuance of an estima’ 
head of some of the Departments; and no amen 
be received whose object is to provide for a pri 


the Senate.”’ ‘ 


There is no estimate made in this case 
Department. 

Mr. FOOTE. I have read the statement; ana 
Mr. Webster says that he perfectly concurs in 
Mr. Buchanan’s report, and that it embodies his 
views. 

Mr. CLEMENS. That makes no estimate 

Mr. FOOTE. Yes, it does. : 

Mr. CLEMENS. It was not made durine the 
present session, as the rule requires. I have seen 
no estimate at any time, ayd therefore I make the 
point of order. 

Mr. FOOTE. I must say that the Secretary of 
State embodies, as part of his address to the chair. 
man of the committee of the other House, the re. 

ort of Mr. Buchanan, which contains estimates 

hose estimates are reiterated by the present Sec. 
retary of State; and, with his letter to us, he sends 
the letter which he addressed to the chairman of 
the Committee of Ways and Means in the other 
House, and reiterates again everything contained 
in the documents which I now have before me. 


by any 


| Now, if the whole includes all its parts, I think 


| this is in order under the rule. 


The PRESIDENT. Will the Senator send to 


_ the Chair the estimates which he relies upon? 


| 


| 


| this matter. 


j 
j 








| them. 


| the transaction of public business. 


Mr. FOOTE. I will send the report of Mr, 
Buchanan, and the letter of Mr. Webster, which 
I may perhaps say has been recently received, en- 
closing all these documents, giving his sanction to 
them, and requesting us to base our action upon 
[ think that is technically an estimate, and 
must be so considered by the Chair. But if it is 
opposed, nothing will be easier than to send to the 
Department, and get an estimate before this bil! 
can be disposed of. 

Mr. CLEMENS. I wish to say, in reply to 
the suggestion of the Senator from Mississippi, 
that he is totally mistaken about his ability to send 
to the Department and get the estimate now. 
What do we understand by an estimate made by 
the head of a Department? It is an estimate made 
to carry on an office already existing. He has no 
right to recommend offices to be created, and then 


| to make estimates. 


The PRESIDENT. The Chair feels great re- 
luctance in being compelled to decide this question, 
inasmuch as he entertains the opinion that the 
reorganization of the Department is necessary for 
But on look- 
ing at the rule and the papers already before him, 
he can see no such estimate as comes within the 
rule; and therefore he is obliged to decide that the 


| amendment cannot be received. 


Mr. HUNTER. I acquiesce in the decision. 

Mr. FOOTE. Well, if the chairman of the 
Committee of Finance acquiesces, I have nothing 
more to say. 

Mr. HUNTER. I would suggest to the Sen- 
ator from Mississippi that there are many other 
amendments to be proposed, and by the time 
those are considered he may be able to arrange 
There is another amendment report- 
ed by the Committee on Finance, as follows: 

* For the salary of the clerk in the General Land Office 
employed upon the Chickasaw business, and hitherto paid 
out of the Chickasaw fund, from March 1, 1851, to June 
3G, 1852, $1,873; or so much thereof as may be necessary 
to pay him at the rate of $1,400 per annum, and for any 
services which the principal clerk of private land claims 
may perform in relation to the Chickasaw fund, he may be 
paid such compensation as has been heretofore allowed out 
of any money in the Treasury not otherwise appropriated, 
which is hereby appropriated: Provided, however, That 
such compensation is to cease whenever the Secretary ol 
the Interior shall direct the services to be discontinued.” 

The explanation of this amendment is this: 
We have two clerks. This relates to one who 
was formerly employed upon the Chickasaw fund; 
and by the act which has organized the Indian 
Department, a at this session, it is provided 
that they shall no longer be paid out of the Chick- 
asaw fund. The consequence is, we would have 
to dismiss these clerks, who perform all the duties 
of the Government, unless there is some = r- 
ation in the bill. The House did not decide that 
they would not have to discharge the duties, but 
that the cost of discharging these duties must be 
settled upon the United States Treasury, and not 
upon the Indians. 
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1851. 


~ Mr. UNDERWOOD. I wish to ask the gen- There was but little time for consideration, eith 


seman upon the Committee on Finance who has 
charge of this bill, whether he has examined that 
treaty, and whether the committee have come to 
the conclusion that all the ——- paid out of the 
Chickasaw fund was illegally and improperly paid? 
If we condemn the payment heretofore made out 
of the Chickasaw fund for the. salaries of clerks, 
we shall be laying the foundation for claims to 
how many thousand dollars I do not- know; but 
there will be other Indians coming in to claim for 
money thus illegally and improperly paid. 

Mr. HUNTER, Perhaps I did not explain 
myself perfectly. 1 did not mean to express any 
opinion in relation to the treaty. I merely men- 
tioned that in the Indian bill, passed at this ses- 
sion, it was provided that these clerks should no 
longer be paid out of the Chickasaw fund. What 
the inference is, the honorable Senator from Ken- 
tucky is as well able to say as myself. The con- 
sequence was, that these clerks were left without 
any appropriation for their salaries, and yet the 
duties which were heretofore performed will be as 
necessary as before. The consequence is that 
these men will be dismissed, and the duties be un- 
performed, or the duties go on without pay. This 
is in consequence of a previous act of Congress 
directing that they should be paid out of the 
Chickasaw fund. 1 presume that the House acted 
after due examination. It is not necessary to ex- 
amine a treaty in order to ascertain the propriety 
of paying the salaries of these clerks. 

Mr. BELL. I would like to inquire of the 
chairman of the Committee on Finance if he has 
considered whether a proposition to suspend the 
operation of that provision of the bill making ap- 
propriations for the support of the Indian Depart- 
ment to fulfill treaties for twelve months, and 
which passed the Senate without any exami- 
nation, as he very well knows, would be in order 
under the rule which he introduced? From the 
examination which I have been able to give to 
that provision, I think it will become very embar- 
rassing in its operation; and if we had the power, 
by any amendment of this bill or any other, to 
suspend its operation for twelve months, I think 
it would promote the public interest. [have heard 
of several particulars in which it will operate so 
as to produce great embarrassment, and from 
some of the features of it I think it is not caleula- 
ted to promote the public interest atall. [I merely 
rise to ascertain from the chairman of the Com- 
mittee on Finance whether in his judgment such 
a proposition can be introduced in this bill. I 
understand the operation of the rule is to prevent 
any appropriations beyond those specified in the 
rule. 

Mr. HUNTER. I know of nothing in the 
rule which would prevent the offering of any such 
amendment as the Senator from Tennessee pro- 
poses. But in relation to the subject of the re- 
organization of the Indian Department, I submit 
if it be net too late to discuss that subject? It is 
true that neither that bill nor any bills have been 
examined with as much care as if they had been 
sent here earlier. Some of the most important 
bills have been sent to us but very recently; and, 
working as the Committee on Finance may, it is 
as much as they can do to present them in time 
for the action of the Senate. We had the assist- 
ance and the advice of the former Secretary of 
the Interior, than whom no man is better pre- 
pared to advise. I consulted the chairman and a 
member of the Committee on Indian Affairs, [Mr. 
Sesastian.] I also understood that this plan 
was well considered in the House of Representa- 


tives, and had the sanction of the Committee on | 


Indian Affairs there. It had the sanction of the 
Committee on Finance, so far as we could exam- 


ine it; and so far as I could take the sense of the | 


Committee on Indian Affairs, 1 understood they 
approved of it. I apprehend that when the Sena- 


tor from Tennessee examines that portion of the | 
bill, he will not find that it is calculated to produce | 


embarrassment. 
Mr.BELL. Which does the Senator mean? 
Mr. HUNTER. That by which the Indian 
Department was reorganized. 


Mr. BELL. I do not know that it will be em- 


barrassing, and perhaps it might be proper. But, 
for one, I was not aware when that bill passed this 
body; and presume that nobody here, when the 
vote was given, knew that he was sanctioning 
this new organization of the Indian Department. 


er 


for me or my coadjutors or colleagues on the Com- | 
| mittee of Indian Affairs. 


[am satisfied of that. 
But I am satisfied since, that it is not likely vo 


operate for the benefit of the public with a provis- 


| ion in the bill that no Indian agents are to be en- 


gaged in making treaties except the Governor of 
Minnesota. I do not know what that exception 


| was for, though I say nothing of the motives of 


| would like to 


those who recommend it. 
spect for the man who is at the head of the Indian 
Bureau; but I think probably, like others, he is 
liable to fall into mistake. I think perhaps the 
Committee on Finance may fall into error, and I 
think they have. I think it will not be for the 
benefit of the public, though I would not assert 
that it would not be a beneficial measure; nor yet 
do I mean to say that, upon thorough examina- 


I have the highest re- | 


tion, | would not approve it. But I see the incon- | 


venience and mischief which may grow out of it 
in various quarters. I only inquired whether it 
was not possible to alter this provision so as to 
suspend the operation of it for twelve months? I 

Lave the Senator from Virginia con- 


| sider whether it would not be expedient to suspend 


| that law if we can do it. 


| why can we not do it by an amendment? 


Iam not certain that it 
ean be done. If the Chair has a decided opinion 
upon that subject, | would like to have him give 


it. I know the difficulty of repealing the law; but | 
can we not modify it? Can we not pass a supple- | 


mentary act? If we cannot do it by repealing it, 


I want 


| the Senator from Virginia to think of it. 


The PRESIDENT. 


The amendment before 


the Senate is with regard to the compensation of 


clerks. 

Mr. BELL. I understand it, and it is one em- 
barrassment in the operation of this bill which we 
know little about. It is one embarrassment which 


may arise; and hence it is that the Senator from | 


Kentucky has to call for information to know 
what is the meaning of all this. It requires care 
and consideration. 


That provision ought to have | 


been submitted to the careful consideration of the | 


Committee on Indian Affairs. I know my friend 
from Arkansasalways thought there was no danger. 
Although there was a construction of the provision 
which did receive my assent, yet 1 was not aware 


| when the bill passed the Senate. 











| this is to be done? 


; ence, 


| not understand it at the time it was passed. 


| ations which they make to this body. 


Mr. UNDERWOOD. 


We really have here an 
extraordinary spectacle. 


The Committee on Fi- 


nance offers an amendment proposing to allow | 


salaries to make up for money heretofore taken 
from the Indian fund. 


money heretofore? If we come to that conclusion 
it follows that we must make up for the deficiency, 


I get up to inquire why | 
Was it wrong to pay this | 


and pay to the Indians all the money which we | 


have taken for the same purposes. I eall for in- 
formation on the subject, and a gentleman on the 
Committee on Finance says it will make no differ- 


whether the money was properly or improperly 
paid to satisfy the claims of these clerks, but you 
have by the organization of the Indian Department, 
placed things in such a condition that now you are 
bound to pay your own clerks. 
prominent member of the committee gets up and 
says we passed that bill without anybody’s know- 
ing anything about it. This is really an extraor- 


| dinary state of things to go out to the country; 
| that we are legislating, knowing nothing about 


what we are doing. Really I am ready to join 
with the Senator from Tennessee in contending 


I have not looked into the treaty, and | 


And then a} 


that we should suspend that part of the bill till it | 


is better understood, especially if a prominent 


member of the Committee on Indian Affairs did | 


have to act here often upon the reports of commit- 


We | 


tees, we have to act upon faith in the recommend- | 


But, sir, 


it struck me as very extraordinary, when I first | 


heard the amendment read. 
of the liability we have incurred I do not know; 
whether it be thousands or hundreds of thousands 
nobody can tell. 

There is another defect, and for the benefit of 
the country allow me to state it here. When I 
was a member of the House of Representatives, 
it was the duty of the committees who had charge 


of the appropriation bills to report them within | 


thirty days from the commencement of the session, 
and then theappropriation bills had precedence and 


priority over all other business. We had time | 





What is the extent | 
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| the Commissioner should be required to pay these 
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then to discuss the most important measures before 
Congress, measures which our constituents like to 
look into most of all, because they like to know 
something about the appropriation of the public 
money. But, for the want of a rule of this sort, 
we have an appropriation bill, the civil and diplo- 
matic bill, reported ghis morning, within two or 
three days of the end of the session, and just as 
soon as the report is made we are called to act 
upon amendments before they are printed, and be- 
fore we have time to commune with each ether, or 
can have an opportunity to consider anything; and 
in this bill we are to dispose of hundreds of thou- 
sands of dollars of the public money. Sir, I hope 
these remarks may go to the country, and that 
those whose business it is to give us appropriation 
bills at an earlier period in the session may here- 
after do so. F 

Mr. HUNTER. I want to know if the Sena- 
tor from Kentucky applies his remarks to the Fi- 
nance Committee ? 

Mr. UNDERWOOD. I do not; because the 
chairman has just excused himself. I believe this 
was reported from the House only a day or two 
since. 

Mr. HUNTER. 
given to us. 

Mr. UNDERWOOD. I say it crows out ofa 
disposition to put off these bills, and as a conse- 
quence nobody has time to examine the Indian 
treaty to see whether this money has been prop- 
erly or improperly expended, and of course the 
subject is vapel of without deliberation. What 
is to be done in such an extraordinary condition of 
things? I do not know what is to be done: I 
leave it to wiser heads to say whether we ought 
to introduce a resolution to suspend the operation 
of the Indian bill or refuse the salaries. 

Mr. GWIN. I agree with the Senator from 
Kentucky that we are merely registering the edicts 
of two committees of Congress—the Committee of 
Ways and Means of the House and the Commit- 
tee of Finance in the Senate. That no member 
of the Senate out of the committee has an oppor- 
tunity to examine the bills, and the members from 
the new States cannot know what is to be done 
for their States until the bills are foreed upon them. 
We present a most extraordinary state of affairs, 
and I want it to go to the country; I want it un- 
derstood by the country that Congress does not 
deliberate upon these matters of appropriation. 

With regard to this particular amendment, it 
provides for a most meritorious officer. It merely 
vrovides for his receiving the compensation which 
ts has heretofore received. I think it is a most 
meritorious claim, and I hope the general question 
which the Senator from Kentucky has brought up 
will not prove detrimental to this amendment. 

The amendment was agreed to. 

The following amendment was then offered by 
Mr. HUNTER, and agreed to: 

** For salary of a clerk in the office of the Secretary of 
the Treasury, heretofore paid out of the Indian fund, from 
Ist March, 1851, to 30th June, 1852, or se much as may be 
necessary, at $1,200 per annum, $1,600.”’ 

“For a custom-house in Oregon, $10,000: Provided, 


That the whole cost of the site and building shall not exceed 
the sum herein appropriated.”’ 


Mr. HUNTER then offered the following 
amendment: 


Day before yesterday it was 


«For clerk to the Commissioner of Public Buildings, 
$200.” 


Mr. PEARCE. I beg leave to say a word to 
the Senate in relation to the necessity of this 
clerk. ‘The Commissioner, informer years, was 
allowed a clerk. But some six or seven years 
ago, or perhaps eight years, the allowance for the 
clerk was discontinued, I rather think for reasons 
sersonal with the then Commissioner of Public 
Buildings. Now we have a Commissioner of 
Public Buildings who, in the performance of -his 
duties, has felt compelled to employ clerks. It is 
a fact, that after making compensation from his 
own salary to these clerks for services which 
must be rendered, his own compensation, which, 
by law, is three thousand dollars, is actually re- 
duced to about one thousand dollars. He iscom- 
pelled to pay these clerks out of the salary which 
the law allows him, and the consequence is it is 
reduced to about one third of that which the law 
nominally allows. It is believed that the public 
business, to be properly transacted, requires these 
It is thought to be unjust and unfair that 


salaries out of his own compensation. He is a 
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very excellent officer, but owing to sickness atthe 
present time he is com velled to employ additional 
clerks. It seemed to the committee to be entirely 

roper not to compel him to pay these clerks from 
bis own salary. 

Mr. WHITCOMB. Looking to the decision 
of the Chair not long since, T would inquire 
whether this amendment isim order? Here is a 
new office created. 1 would not care about raising 
this point of order, were it not thatI take issue 
with the Senator from Maryland as to the wor- 
thiness of this Commissioner. If I am not mis- 
informed, he is one of the last officers towards 
whom I would exercise liberality. I think he 
has got along very well as the matter now stands. 
If Lam correctly informed, he discharged a very 
worthy officer without cause, and contrary to 
what was understood to be his express pledge. 

Mr. HUNTER. The estimate for this came 
from the Secretary of the Interior. 

ThePRESIDENT. The Chair supposed so, 
or he would not have entertained the question. 

The question was then taken, and it was found 
that there was no quorum voting. 

Mr. ATCHISON. I now move that the Senate 
take a recess till six o’clock. 

The PRESIDENT. The bill is now under 
consideration. 

Mr. HUNTER. I think we shall get on faster 
without taking a recess. 

Mr. ATCHISON. I think we shall do better 
to have a recess; the flag will still fly, and it will 
be a mere recess, and not an adjournment; it will 
be such a recess as has heretofore been taken by 
the Senate. 

Mr. DICKINSON. For one, I have always 
opposed a recess, and shall now. I hope no recess 
will be taken. Letus sit here as long as practi- 
cable, and attend to business, and then adjourn. 

The PRESIDENT. Does the Senator perse- 
vere in his motion? 

Mr. ATCHISON. I do, sir. 

Mr. HALE. I[hope we shall not have a recess, 
for I think a recess leads to an excess, and I hope 
we shall not have either. 

The motion did not prevail. 

The question was then taken on the amendment, 
and it was agreed to. 


Mr. HUNTER then presented the following 
amendment, in pursuance of an estimate from the 
Treasury Department; which was agreed to: 

“For a cast-iron fence, similar to that recently put up 
around the War and Navy Departments, from the corner of 
the Department of State to the President’s gate, 33,800, or 
80 much thereof as may be necessary for this object, to be 
expended under the direction of the Secretary of the In- 
terior.” 

Mr. HUNTER then offered the following amend- 
ment, in conformity with an estimate of the Sec- 
retary of the Treasury: 

** For salaries of examiners of drugs, for the fiscal year 
ending 30th June, 1852, at Boston, New York, Philadelphia, 
Baltimore, Charleston, and New Orleans, per act 26th June, 
1848, and 3d March, 1849, $7,000."” 

Mr. DAVIS, of Mississippi. I wish to offer 
the following amendment, to be added to that 
amendment: 

‘* Provided, That said examiners of drugs shall be ap- 
pointed by and with the advice and consent of the Senate.”’ 


The amendment to the amendment was agreed 
to, and then the amendment as amended was 
adopted. 

Mr. HUNTER. I have another amendment, 
which is made necessary by the reorganization of 
the Indian Department. The bill was approved 
yesterday, and the estimate has been sent in to- 
day: 

* For the payment of salaries of clerks in the office of In- 
dian Affnirs, authorized by the act of 27th February, 1851, 
for the remainder of the present fiscal year, and for the 
year ending 30th June, 1852, $10,000.” 

‘* For the pay of the Superintendent of Indian Affairs, 
authorized by the act of 27th February, 1851, for the year 
ending 30th June, 1852, #4,500. 

‘““For the pay of five Indian agents and their interpret- 
ers, for New Mexico and Utah, authorized by the act of 
27th February, 1851, for the remainder of the present fiscal 
year, and for the year ending 30th June, 1852, $13,666 66.” 

The amendment was agreed to. 

Mr. HUNTER. I have another amendment, 
which is offered in pursuance of an estimate from 
the Treasury Department, in connection with 
which it is stated that many of the rooms occu- 
pied by the Department are rendered untenable in 
consequence of the bad condition of the chimneys: 


“Por raising the chimneys of the southeast Executive 
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. SN en eat 
building, and repairing the steps to the western portico | Secretary shall thereupon cause certificates of Stock of th 
thereof, to be expended under the direction of the Commis- || 2 


sioner of Public Buildings, $3,000.”’ 

The amendment was agreed to. 

Mr. HUNTER. I have another amendment, 
in pursuance of an estimate of the Secretary of 
the Treasury, in relation to the coast survey of the 
western coast. The amendment proposed is, to 
strike out from the fifth line on the twenty-eighth 
page, the word “ fifty,’’ and insert ** one hun- 
dred,’’ so that it will read: 

“For continuing the survey of the western coast of the 


United States, by the Superintendent of the Coast Survey, 
$100,000,” 


The original estimate was $150,000 ; the House 


reduced that down to $50,000. The Secretary of | 


the Treasury has sent down another estimate for an 
appropriation of $100,000. He says he could carry | 
on the work profitably for that amount, and the | 
Committee on Finance, concurring in that esti- 
mate, recommend that the words ‘* $50,000”’ be 
struci out, and ‘* $100,000’’ inserted in their 
stead. 
‘The amendment was agreed to. 
Mr. HUNTER. I have another amendment, 
in pursuance of an estimate of the Treasury De- 
partment: | 
** For continuing the construction ofa marine hospital at 
Evansville, Indiana, $15,000: Provided, That the building 
is to be completed for the sum now appropriated.’ 
The amendment was agreed to. 
Mr. HUNTER. I have another amendment, 


| in pursuance of an estimate by the Secretary of 


the Department of the Interior. It is for the erec- 


| tion of the engine house which was burnt on Cap- 





| itolHill, in which the Government is deeply in- 


terested, as it serves to protect the public buildings 
in case of fire: 

‘* For rebuilding the engine house of the Columbia Fire | 
Company, on Capitol Hill, $2,500.*’ 


The amendment was agreed to. | 


Mr. HUNTER. I have another amendment, in | 
ursuance of an estimate of the Secretary of the | 


nterior: 


‘¢ For compensation to certain deputies for arduous and || 


difficult surveys executed by them, under the appropria- | 
tions made by Congress since the 3d of March, 1841.” | 
** For the surveys of detached lines, and those made since | 
the 3d of March, 1845.”? 
«For the correction of erroneous lines, being the differ- 
ence between the price paid said deputies, and that author- 


ized by law, to wit: 1] 


** For surveys of detached lines, $1,299 52.7? _ 

“For correction of erroneous and defective lines, 
$394 95.” 

The amendment was agreed to. 

Mr. HUNTER. 
which I am directed by the Committee on Finance 
to report, and which is according to an estimate: 


‘“< For the payment of the money to those entitled under 


GLOBE. 





i per cent. per annum until paid, and redeemable 


I have another amendment, | 


the 15th article of the treaty between the United States and | 


Mexico, concluded February 2, 1848, according to the pro- 
visions of the sixth section of an act entitled ‘An act to 


| carry into effect certain stipulations of the treaty between | 


the United States of America and the Republic of Mexico 
of the 2d of February, 1848,’ the Secretary of the Treas- 
ury is hereby authorized to sell the stock to be issued under 


| the said sixth section, and to issue it under the same re- | 


strictions, limitations, and provisions as are contained in 
the second section of an act entitled ‘ An act authorizing 
the issue of Treasury notes and a loan,’ approved July 22, 
1846: Provided, however, That the stock so issued shall 
not bear a rate of interest greater than five per cent. per 
annum, and that it shall be redeemable in ten years from 


| its date.’ 


Mr. HUNTER. 


I have a letter from the Sec- 


| retary of the Treasury on this subject which I de- 


sire to have read. 

The Secretary read it accordingly. 

Mr. HUNTER. The Committee on Finance 
did not go so far as to authorize the issue of five 
millions of dollars in Treasury notes, as suggested 
by the Secretary of the Treasury, but we thought 
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United States to be issued to the said parties i 

or their legal representatives, for the amount to wre: 
may be entitled, which stock shall bear an interest of x 


Al ANY time 


| at the pleasure of the United States, or pay the same o 


money, at the option of the United States.’ 

Now, if it should happen that this amount 
should become due, attd there should not bemone 
enough in the Treasury of the United States to 
pay it, the Secretary would be authorized to soli 
the six per cent. stock. The object is to issue 
Treasury notes, and raise the money to pay the 
claims. 

The amendment was agreed to. 

Mr. PEARCE. [am instructed by the Com. 
| mittee on Finance to offer an amendment: 
| For reimbursement of Jonathan Elliot, United States 

Consul at San Domingo city, for expenditure in maintainins 
refugees during the late civil war, $600.”? . 

This has been recommended by the State De. 
partment. The circumstances are these: In 1849 
during the civil war which prevailed in St. Do. 
mingo, a part of the island and the city of San 
Domingo were besieged by Santa Anna, and our 
consulate was resorted to by some three hundred 
women and children, who, fearing the sack of the 
city, sought protection under our flag. They were 
kept there twenty-three days by the consul, Mr, 
Elliot, at his own *expense. Provisions were 
scarce and high, but he supposed that, without 
disregarding the character of his country, he could 
not refuse to pay attention to the condition of 
these individuals. Inasmuch as his compensation 
is small, it is thought proper that this sum should 
be refunded to him. 

The amendment was agreed to. 

Mr. PEARCE. I have another amendment, as 
follows: 

** For continuing the preparation and publication of the 
works of the Exploring Expedition, including engraving and 
printing charts and pay of the scientific corps and horticul- 
turist, $25,000. °° 

This appropriation is made on the recommend- 
ation of the Committee on the Library, who are 
charged by law with this work. I can only say 
that the committee have made contracts for engrav- 
ing and printing these charts, and this sum is 
necessary to fulfill the contract. 

The amendment was agreed to. 

Mr. PEARCE. I have another amendment, to 
come in at page 36, after line 9: 

“ For improving that part of reservation 17, lying between 
New Jersey avenue and Second street east, and north of 
Virginia avenue, $2,500.” 

This appropriation is necessary, because this 
portion has been used for the purpose of getting 
gravel to fill up lots and streets. The consequence 
is that a considerable pool has been formed there 
with stagnant water, which makes that locality 
unhealthy. The appropriation is in conformity 
with the recommendation of the Department of 
the Interior. 

Mr. WALKER. If I remember right, some 
Senator has said it was well enough to make an 
appropriation to remove the earth twice. I wish 
to understand whether this is the first or second 
time it has been removed. [ understand it has 
been removed once, and that now it is proposed 
to replace it. 

Mr. PEARCE. It is not proposed to bring 
back the earth. It is an elevated piece of ground, 
and it is proposed to grade and level it. If im- 
provements made by Government tend to produce 
pestilence in the city, they ought at all events to 
remove the cause. 

The amendment was agreed to. 

Mr. PEARCE. I have one more amendment, 


| to come in at page sixteen of the bill, to follow the 





proper upon a reference to the law in relation to | 


the settlement of these claims under the awards of 


the commissioners, to give the Secretary authority | 
to sell the stock which the sixth section of that act | 


allowed him to issue. The sixth section of that 


act is as follows: 


* And be it further enacted, That said commissioners 
shall report to the Secretary of State a list of all the several 
awards made by them ; a certified eopy thereof shall be by 
him transmitted to the Secretary of the Treasury, who shall 
distribute rateable proportions among the persons in whose 
favor the awards shal] have been made, the amount stipu- 
lated in the fifteenth article of said treaty, (being three and 
a half millions of dollars,) according to the proportions 
which their respective awards shall bear to the said three 


and a half millions of dollars, first deducting such sums of || 


money as may be due the United States from said persons 


| 
| 


in whose favor said awards shall be made; and the said 





item which is in these words: 


‘‘For rent of house on the northwest corner of F and 
Seventeenth streets, and warming all the rooms in it, 
$21,875.” 

* And the Secretary or Secretaries of the Department or 
Departments, to whose accommodation the same may be 
necessary, are hereby authorized to lease the said building 
for the term of five years at a rate not exceeding $19,500 
per annum.’”’ 


| That amendment contemplates a reduction in 
| 


the price which we are now paying, and allows 
it to be rented for five years. 
The amendment was agreed to. 
Mr. EWING. 
| amendment: 
“ And be it further enacted, That from and after the pas- 
sage of this act, in lieu of the compensation now allowed 
by law for his services, there shall be paid hereafter to each 


I desire to offer the following 
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of the assistant 
yraisers of the n 
Faltimore, and New Orleans $2,500 per annum; and the 


and deputy collectors and princi ap- 
rts of Boston, New York, Philadelphia, 


assistant appraisers of the ports of Boston, New York, Phil- 
adelphia, and New Orleans shall each hereafter recceive 
for his services $2,000 per annum: Provided, That the en- 
tire expense of collecting the revenue shall not be increased, 
the Secretary of the Treasury being hereby directed and 
required to cause such a pro rata reduction to be made in 
the number of persons and in the fees now allowed by law 
to officers employed in the collection of the revenue as in 
his discretion may be just and expedient to an extent which 
will provide the additional compensation hereby secured to 
the said appraisers and assistant appraisers. ”’ 


This is offered upon the recommendation of the 
Secretary of the Treasury, and by direction of the 
Committee on Finance. This class of officers has 
been more 
yice of the Government. 


Mr. HAMLIN. Iam inclined to concur in all 


Roorly paid than any other in the ser- 


that the Senator from Ohio has said, with the sin- | 


cle exception that I believe the office of deputy 
collector 1s the most ge ao office in all our 
collection system, and that they are the poorest 
paid of any in the whole system. 
proposed to increase the salary of appraisers and 
not that of deputy collectors. The deputy collect- 
or is in fact the responsible man in the whole 


And now it is | 


office, and is even more responsible than the col- | 


lector of the port. He is the man who performs 


all the duties, and if the amendment is adopted it | 


should include the deputy collectors. 
insert before the word ‘appraisers’? the words 
deputy collectors.” 

Mr. EWING. There is no recommendation 
from a Department for it, but I have no objec- 
tlon. 

Mr. HAMLIN. I wish simply to say that the 
Committee on Commerce have reported a bill in- 
cluding both grades of officers. 

Mr. SOULE. Ithink the committee is in error 
in the denomination of the officers whose salary 
it was intended to increase. The amendment 
should have been *‘ assistant collectors’’ instead of 
“deputy collectors,’’ and the amount instead of 


I move to | 


“two thousand dollars’? should be ‘‘two thou- | 


99 


sand five hundred dollars. 
which have come from the Treasury Department, 
it is believed that amount would be sufficient to 


meet the exigencies of the work to be performed 
by these officers. 


‘Mr. HAMLIN. [accept the suggestion of the 


From intimations | 


Senator from Louisiana, and move to amend by | 


inserting the words ‘‘assistant collectors’’ before 
the word ‘*appraisers.”’ 


Mr. GWIN. 


I am entirely in favor of this | 


amendment, but it has not been estimated for by | 
the Department, and is out of order under the 


rule. 


The PRESIDING OFFICER, (Mr. Bett in | 
the chair.) ‘The Chair will state that the rule can | 


be waived by unanimous consent. 

Mr. SOULE. I could satisfy the scruples of 
the Senator from California by stating that there 
must be here in the hands of some of the com- 
mittees a communication from the Secretary of 
the Treasury approving this appropriation. But, 
however that may be, I hope the exigencies of the 
case will lead Senators to do away with the rule. 


to 


Mr. WALKER. | ask to offer an amendment 
to the amendment in relation to the collector of the 
port where I reside: 


“ And the compensation of the collector and inspector of | 


the revenue at the port of Milwaukie, in Wisconsin, shall 
hereafter be the same as that of the collector and inspector 
of the customs at Chicago, in Illinois, and the same shall 
be paid out of the sum appropriated for the collection of the 


revenue, ?? 

Mr. HAMLIN. 
adopted. Last year a port of entry was estab- 
lished at that place. In 1831 there was a law 
passed by Congress abolishing the fees upon the 
western waters. It escaped the attention of the 

ommittee on Commerce that the bill creating that 
office provided that the compensation should be the 
fees and emoluments which pertained to the office 
of collector under the general law. It was subse- 
quently ascertained that the law of 1831, relating 


That amendment should be | 


The amendment to the amendment was agreed | 





to the fees upon the western waters, had been re- | 


pealed. Consequently you have an officer there 

Without any salary whatever. 

he amendment to the amendment was agreed 

0. 
Mr. CLAY. As we are making appropriations 

of hundreds of thousands of dollars, 1 have one 


Lt 


| which | ho 











little amendment to ask, which I hope will meet 
with general consent. We have an officer,a pub- 
lic gardener, who | dare say contributes much to 


| the pleasure and gratification of the members of 


both Houses of Congress. He was appointed long 
ago, and it gave occasion for myself to make the 
remark that I thought it one of the best appoint: 
ments ever made by General Jackson. His busi- 
ness is greatly extended. Instead of being con- 
fined to the grounds uround the Capitol and around 
the President’s House, it saaaile to the Smith- 
sonian Institution, and indeed to almost the entire 
space between the Capitol and the President’s 
House. His labors are increased, and his respon- | 
sibilities are increased. I think hima most excel- 
lent gardener, and his salary is only $1,200 a year, 
ye will be increased. 

The PRESIDING OFFICER, [Mr. Betu.] 
The question should be taken first on the amend- 
ment offered by the Senator from Ohio. 

The question was then taken, and the amend- 
ment was agreed to. 

Mr.CLAY. If my amendment is now in order 
I will offer it, and 1 hope my speech will be re- 
membered. I propose to increase the salary of the 


gardener from twelve to fifteen hundred dollars || 


oer annum. 
senate. 


I hope it will obtain the assent of the 
It is the only one which | shall offer. 


_THE' CONGRESSIONAL GLOBE. 


| New York to attend to the defence. 


The amendment proposed to strike out ** $1,200” |, 


in line 9, page 35, and insert ‘* $1,500.” 

The amendment was agreed to. 

Mr. EWING. I have another amendment to 
offer: 

“ For the payment of the amount of a judgment recov- 
ered in the United States circuit court for the southern dis- 
trict of New York, with costs and interest thereon from 
the 8th November, 1850, in a suit brought against Lieuten- 
ant Colonel D. D. Mitchell, by Manuel Harmony, to be 
paid under the order of the Attorney General, whenever the 
judgment shall be by him considered final, $98,055 38.” 

Iam directed to offer this amendment by the 
Committee on Finance. It is made on an estimate 
by the Secretary of the Treasury. I refer to the 
chairman of the Committee on Military Affairs 
for an explanation of the case. 

Mr. DAVIS, of Mississippi. The case came 
before the Committee on Military Affairs upon a 


| petition from Lieutenant Colonel Mitchell. The 


facts of the case were examined heretofore by an- 
other committee, and reported to the Senate upon 
the petition of Mr. Harmony, and others. Upon 
both examinations a report thereon was made. It 
was shown to the Senate that Lieutenant Colonel 
Mitchell acted under the order of Colonel Doni- 
han in the arrest of certain traders near to the 
Mexieen boundary, who were going to the Mexi- | 


can territory, in order to prevent goods from fall- || 


ing into the hands of the enemy. They were 
conducted under the protection of the expedition 
commanded by Colonel Doniphan to the point of 
destination to which they were directing themselves 
at the time of the arrest. It seems, also, quite 
conclusively, that the trader lost nothing by the 
arrest, but gained the protection of the troops. A 
suit was brought, however, in the southern dis- 
trict of New York, and, I think from great ne- | 
glect, and great defect of testimony which must 
have been produced by neglect, a judgment was 
obtained against the officer for an amount of over 
$90,000. 
It appears in the evidence that Colonel Doniphan 
was discharging a duty which properly devolved 
upon him, and a power which was strictly within 
the limits of his military commission. Lieutenant 
Colonel Mitchell acted in strict obedience to the 
order of his superior, Colonel Doniphan. There- 
fore, whether the judgment be right or wrong, it 
is clear that Colonel Mitchell, discharging a duty 
which he was ordered to perform by his superior 
officer in the Army of the United States, cannot 
be left by the United States to suffer in his private 
character for an official act thus done. I am in- 
formed by the Solicitor of the Treasury that the 
papers, which are very voluminous, are under ex- 
amination, to see whether the case cannot be 
brought up on a writ of error; and it is not de- | 
cided yet whether it shall or shall not. This ap- | 
propriation is made conditionally, to cover the 
case in the event that it shall not be brought up on 
a writ of error, or in the event that the decision of | 
the court below shall be sustained. Butitis hoped 
that the decision, if brought up, will be reversed; | 
and that, therefore, there will be no money to be | 
er I have a letter from the Secretary of the | 
reasu 


| not be responsible. 
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' together with the letter from the Solicitor of the 


Treasury in relation to the matter involved, I will 
send to the Secretary, in order to relieve the Sen- 
ate from the necessity of having it explained, per- 
haps at a much greater length of time than it will 
take to read them. 

Mr. FOOTE, If there is no special desire for 
the reading of them, 1 would move to dispense 
with it. 

Mr. EWING. I wish to say one word. There 
was no neglect on the part of Colonel Mitchell, if 
there was any neglect anywhere, that proper evi- 
dence was not heard. He advised the Secretary 
of the Interior that such a suit was brought against 
him. Information was given me to satisfy me that 
the United States ought to undertake his defence. 
I accordingly instructed the Solicitor of the Treas- 
ury to attend to the duty, and I have no doubt he 
did so. Directions were given to the district at- 
torney and other officers of the United States m 
Since that | 
heard nothing about it, until I was advised, not 
long ago, of the recovery of the judgment against 
Colonel Mitchell. He gave the necessary inform- 
ation in the right quarter and requested that the 
case should be defended. 

Mr. CASS. This is a large amount, and I 
should like.to hear the letters read. 

“Mr. DAWSON. I beg to make a statement in 
relation to this claim. It is a claim no doubt well 
calculated to appeal to the feelings of the Senate. 
The statement is this: The papers have been before 
me as one of the Committee on Military Affairs. 
By the order of Col. Doniphan the wagon or train 
belonging to Mr. Harmony, of the city of New 
York, then within Mexico, was taken control of by 
Col. Mitchell, and directed to go on in company 
with Col. Doniphan. Not one particle of property, 
goods, or team, were taken possession of by the 
officers or used by them. The principle that I lay 
down is this: If they had in their wagons ammu- 
nition or things calculated to benefit the enemy, 
which they had, Colonel Doniphan had a right to 
take possession of the whole, under the rules and 
regulations of war. But he did not do a single act 
in violation of the rights of these American citi- 
zens. They went to Chihuahua together, and 
there Mr. Harmony had complete control of all 
his property, and he sold his goods, amounting to 
about $90,000, except about $10,000, that was 
turned over by a contract between Mr. Harmony 
and the Spanish consul there, for the benefit of Mr. 
Harmony. Not one dollar’s worth of the prop- 
erty was interfered with, except as it was con- 


‘wolied, to keep it from falling into the hands of the 


enemy. That is the statement of the case while 
in Mexico. 

Colonel Mitchell, who executed this order of 
Colonel Doniphan, fonnd himself in the city of 
New York in 1849. There he wae sued in an ac- 
tion of trespass, in one of the courts of New 
York. The case was taken from the courts there, 
under the statute of the United States, and trans- 
ferred to the circuit court of the United States, 
where it was defended, but not by Colonel Mitchell. 
He notified the Government that the case must be 
defended upon their part, and the former district 
attorney putin the plea. The plea was that Colo- 
nel Doniphan had a right to take possession of 
these goods; that if Mr. Harmony was one of our 
citizens trading with an enemy with whom we 
were at war, he was justifiable in taking them; 
but as he did not take them but they were all 
converted to the use of the owner, ho could 
Colonel Mitchell gave no 
other aid in the defence of this case save to notif 
the Government of certain testimony which 
would prove all these facts. The testimony was 
not all procured; and the circumstances left it 
upon my mind that there was a combination by 
which the Government was to be at least involved 
in a very heavy burden; for, notwithstanding the 
amount of the goods was ninety thousand dollars, 
all of which were sold by the owner, the judgment 
recovered in the course of nine months was nine- 
ty-five thousand eight hundred and odd dollars, 
for damages for the alleged trespass committed by 
Colonel Mitchell under the command of Colonel 
Doniphan. The point | take is this: If the taking 
possession of these goods was in the discharge of 
Colonel Doniphan’s duty as a military command- 
er, the Government would not be liable, nor would 
Colonel Doniphan or Colonel Mitchell either. The 


ry forming an estimate of this sum, which, || points came then directly before the court upon 
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the principle of national law in time of war. The 
decision of the court was, that it was an individual 
trespass of Colonel Mitchell, and of course it must 
have been in violation of his duty as an officer, and 
if in violation of his duty as an officer, the ques- 
tion is presented whether the Government shall be 
responsible for the illegal acts of its agent. I 
maintain that the decision of the court in the city 
of New York is conclusive until it is changed; that 
the Government is not responsible; but that the 
facts show that the trespass was committed not in 
their character as officers, but in violation of their 
duty as officers. 

That is the principle which I assume. If vhe 
court is right in its decision, the Government is 
not responsible, for it decided that they had ro 


right to take possession of the goods under the <ir- | 


cumstances, and if they did, it was in violation of 


their duty as officers, and the tea was com- || 
| 


mitted by them as individuals. en comes up 
another great point, which induced me to believe, 
aud | now beheve, that there was some com)bina- 


tion or confederacy by which this judgment was | 
obtained against Colonel Mitchell, because the 


amount recovered was equal to the original value 
of the goods, yet they were all sold; and I have 
not seen the first article of testimony to show that 
the goods sold had depreciated in price from any 


act of Colonel Mitchell or Colonel Doniphan. | 


How this judgment was obtained has been a mys- 
tery. I delayed reporting upon the case because 





we thought there was something wrong; but we all | 
knew this, that there was no testimony to involve | 


Colonel Mitchell. We believe that he acted hon- 


estly and fairly, and we believe that neither Colonel | 


Mitchell nor the Government of the United States 
ought to be responsible. But the court decided 
differently: that it was an individual responsibility, 
and not responsibility on the part of the Govern- 
ment. If that beso, I ask now, why we will pay 
this jarge amount over to Mr. Harmony? It is 
said now that no appeal will be entered, and no 
writ of error taken. An appeal has been entered; 
I have a letter now from Mr. Hall, the present 
district attorney, to that effect. But it is said an 


appeal or writ of error may not suspend the ex- | 
ecution against Colonel Mitchell. My own opinion | 


is, thatif the Government pledges itself for the 
payment of the $95,000, this investigation will be 
atan end, for there is something wrong in this 
transaction; not that | impute any blame to Colo- 
nel Doniphan or Colonel \ 

error somewhere. 
interpose, let it be when the ease comes up, and 
let the defence go on now between Harmony and 
Mitchell, and let Mitchell look to his own, and let 
the Government of the United States aid him if 
they see proper. 
fore me; 


Litchell; but there is an | 
My desire is to enforce the | 
legal principle; and if we see proper hereafter to | 





| particle of testimony to involve the honor, honesty, | 
My feelings are | 
But I believe, if we inter- || 


certain how this immense verdict was found, and | 
nobody else can; but, like the chairman of the | 


e . . . . a 7 | . ey: 
committee, my feelings are all in favor of Colonel || dise; that Colonel Doniphan, for military purposes, 


Mitchell. 1 told him that he had better battle this 


thing and keep the execution from being pressed | 


upon him, and try to have it reveiwed, either upon 
an appeal or a writ of error. But throw the Gov- 
ernment in, and this man Harmony, who, in vio- 
lation of his duties as an American citizen, was 
trading with the enemy and supplying them with 
munitions of war, will receive more than the full 
value of his goods. My mind has decided but 
one plan by which itis to be reached: for Congress 
to refuse to interfere. Let the individual respon- 


sibility of Colonel Mitchell remain; let the pro- | 


ceeding go on against him; and, as the Senator 
from Ohio says, let the Goyernment aid him in his 
defence. 

The question involved in this case is, whether, 
for arresting a man in this way, and not damaging 
him a singie dollar, a case of trespass can be com- 
menced in New York against a citizen of Mis- 
souri, residing in St. Louis, accidentally found 
there, and the case going on almost ex parte, for 


testimony could not be obtained from Chihuahua? | 


It was hurried through the State court of New 
York, and through the United States circuit court, 
all in a few months, and a judgment obtained. 
Here was a petition at the last session of Con- 
gress, before the judgment was obtained, to relieve 
Colonel Mitchell from that responsibility, and 
brought here by Harmony almost before the ac- 
tion was completed. All these things raised sug- 
gestions in my mind; but I agree with the Senator 





or fidelity of Colonel Mitchell. 
decidedly with him. 
ose and make this appropriation, it will be to 


Tarmony, who has never been injured a dollar. 
Mr. FOOTE. 


I would like to ask a question. | 


The Senator from Georgia just now suggested that | 


there was a combination in the court 
Mr. DAWSON. 
to believe that there must have been a combina- 





I said that the facts led me 


tion; otherwise the decision would not have been 


as it was. 


Mr. FOOTE. Does it involve Colonel Mitchell? | 


Mr. DAWSON. Not at all. 
kept Colonel Mitchell out of the question. He 
was not there to defend. The decision went upon 
the ground that Harmony was not acting in vio- 
lation of the law of nations or the laws of war; 


I have always | 


and if the officers interfered, it was in violation of | 
their duty, and an illegal act upon their part. That | 


brings the question back to this, Is the Govern- 
ment of the United States responsible for the ille- 
gal acts of its agents? 


If the court were right, | 


Congress is not bound upon principles of law to || 


pay. 
ought never to have been recovered. 


If they were wrong, then this judgment | 
So, take it | 


either way, in my judgment Congress ought not, | 


now at least, to interfere. 

Mr. UNDERWOOD. I think it my duty to 
make a statement to the Senate. I think that my 
friend, who has just made a speech, labors under 
some mistake in regard to facts. If he does not, 
the Committee of Claims have been most egre- 
giously ar upon by the testimony submitted 
to them. 


Some two years ago that individual petitioned 
Congress to make indemnity for his losses grow- 
ing out of the Mexican war. ‘The House 
Representatives, T believe, passed a bill for his 
relief. The case was submitted to the Committee 
of Claims of the Senate. 


think justice to Mr. Harmony requires | 
|| that there should be some explanation. 


of | 


They investigated it | 


thoroughly, and came to the conclusion that this | 


man, ought to be paid this large amount of money, 
and accordingly reported in his favor. 


It so hap- | 


pened that Congress did not act upon our report | 


After 


during the session at which it was made. 


| that we understood he had resorted to his civil 


I have had all the testimony be- || 
have had the record, and I cannot as- | 





remedy. 
rectly, before the committee, and we, having un- 
derstood that a civil suit had been brought, post- 


poned action until we should see its result. I have | 
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the report favorable to the claim was made 
think I cannot be mistaken as to the general 
line of the matter. 

I recollect agreat many more circumstances, hy; 
deem it unnecessary to detail them. It is sue. 
gested by a gentleman near me that the wagons 
were made barricades in the march, and the teams 
were seized for the purpose of transportation and 
that his teamsters and others in his em loy ‘Wie 
put under military control on the march, How. 
ever, the question now is, what is to be done with 
the present amendment? If the case has been a». 

ealed from the decision of the circuit court of ti. 
Tinited States to the Supreme Court, I should ac: 
now as I have heretofore acted, upon the principle 
that I would like to see the judiciary wash thei, 
hands of it before we interpose. I think that js 
the best mode. If it is still pending, that woulq 
be sufficient reason with me for postponing the 
appropriation until the Supreme Court has settled 
the matter. I have made one rule in regard to a\j 
appropriations of this kind. It is the principle of 
the thing that is involved that I go for; and if this 
man’s property was taken for military purposes 
—although it 1s a large amount—as he was mare}. 
ing into Mexico; if his Co was properly 
seized, as I think it was, his mules and wagons 
taken, and then his property abandoned while at 


but I 
out- 


' Chihuahua, for fear that the Mexicans would treat 


him badly, I think there cannot be any objection 


to give him relief. I recollect this, in addition: he 
had a passport, and stated to Colonel Doniphan at 


the time, ** with my passport, if you will let ine 
alone, and the fact that I am a Spaniard, | wil! 


/make my own way through Mexico and trade 


He came again, either directly or indi- || : ( nal 
|| Georgia to say that no real pecuniary injury was 


always said that, until the suit did result pro or | 
con, and was finally determined, 1] was opposed to | 


reinvestigating it. That is the reason the Com- 
mittee of Claims did not act upon it since. 

Now as to the facts, as they were presented 
and proved to the Commitee of Claims. It was 
shown by the testimony, if my recollection does 


| not greatly deceive me, that Mr. Harmony was 
upon the Rio Grande with his team and merchan- 


| to aid 


took possession forcibiy of the whole, against the 
will of Harmony, who protested and begged that 
he might be let alone, and be allowed to manage 


his private affairs in his own way; that after they | 


were taken possession of, they were all marched 
into the interior of Mexico, and when Colonel 


Doniphan was compelled to leave Chihuahua in || 


great haste, he took possession of the mules and 
rk of Mr. Harmony, which were necessary 
um in his transportation of the military 


stores and ammunition, and left Harmony with- 


out the means of removing a particle of his goods; 


| that Harmony abandoned them, informing Colonel 


Doniphan that he would look to the Government, 
and went with him. This is my outline of the 
facts, proved before that committee by various 
witnesses; and I think Colonel Doniphan himself 
gave a certificate of them. 

Mr. DAWSON, (in his seat.) Colonel Mitchell 
states directly the reverse, that they did not take 


/a single mule or dollar’s worth of goods. 


Mr. UNDERWOOD. That just proves this: 
that in the examination of these individual claims, 


| where ex parte testimony is heard in the commit- | 


| tee, we ought to have a board to settle private | 
claims against the Government, where evidence 


1 
} 
| 
j 


| 





before the committee. 


could be heard on both sides. I can only say that 


I have given here my recollection of the testimony 
I do not know whether the 
other members of that committee concur in that 
recollection. It has been some two years since 


| 


| 


there.”’ 

Mr. CASS. Did the Senator say it was prop- 
erly or improperly taken? 

fr. UNDERWOOD. I think it was properly 

taken for military purposes, and upon that ground 
1 reported favorably. Here is another fact: Har- 
mony was ignorant of the existence of war until 
Colonel Doniphan communicated the information 
to him. That which is stated by the Senator from 
Georgia, that the goods were sold and all the mon- 
ey went into Harmony’s possession, I never heard 
of before. If that fact had been before the commit- 
tee, it would have ended the case at once. There 
must be some mistake about that. 

Mr. FOOTE. 1 understand the Senator from 


incurred; that Harmony got all his property back. 

Mr. UNDERWOOD. There was no evidence 
of that fact before the Committee of Claims, and 
I say if that had been made out there was not a 
shadow of right in the claim. But that is the 
very fact at issue. According to the proof before 
us, the property was all lost at Chihuahua. I say 
that if the gentleman from Georgia is correctly 
informed, that the courts still have the case in 
their possession, I think that prudence requires 
us to leave it alone until they have washed their 
hands of it. 

Mr. DAVIS, of Mississippi. The Senator from 
Kentucky makes an argument very much like that 
which seems to have sustained the decision of the 
court in New York. It is one, however, which, 
as I an; informed, is not sustained by facts, so far 
as I have been able to learn in the investigation of 
this subject. The objection which Harmony had 
to be arrested by Doniphan was, that he would be 
thus put in the ranks of the enemies of Mexico. 
He believed that Doniphan would be whipped, 
| and that his goods, being found under the protec- 
| tion of an enemy, would be seized and destroyed. 
He preferred, therefore, to go to Mexico as a 
friend rather than under the protection of one who 
was not able to protect him. : 

Mr. CASS. If it was during the war what right 
had he to go? 





| Mr. DAVIS, of Mississippi. Harmony claims 
that he did not know there was war. hether 
he did or not, does not affect the case. Colonel 


Doniphan found this trader with goods which he 
believed would fall into the hands of the yb 
This officer, engaged in the military service of the 
United States, arrested this trader, in order that 
the goods should not pass to the benefit of the 
‘enemy. He took him under his protection. The 
trader was bound to Chihuahua, and thither Colo- 
| nel Doniphan was moving, and under his protec- 
| tion there the trader went. When he arrived at 
Chihuahua, the great disposition oi his goods 
which has been spoken of, I understand, was 
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made in this way. The troops required supplies 
from the country, and in addition to the goods he 
sold directly to the Mexicans, he exchanged some 
for supplies required by the Quartermaster’s De- 

artment, and in addition he received drafts from 
the Quartermaster’s Department. A small balance 
of his goods remained when Doniphan left Chi- 
huahua, which, as I am informed by Colonel 


Mitchell, were turned over to the Spanish consul || 
there, and, as he believes, sold for the benefit of 


Harmony. I think, in point of justice, Harmony 


was indebted to the United States for the protec- | 
tion given him, instead of the United States to him. | 


{ think Colonel Domphan had a perfect right to 
order the arrest; and whether he had or not, Colo- 
nel Mitchell was bound to obey it. There must be 


a positive and palpable violation of right to justify || 


a subordinate officer to refuse to obey the com- 
mand of the commanding officer. In doubtful 
cases he must execute the command. Lieutenant 
Colonel Mitchell having executed the order of Colo- 
nel Doniphan, the suit was directed against him. 
The remarks of my friend from Georgia were 


THE 








of such a character that other persons might infer | 
that he had some doubt whether Colonel Mitchell | 


had not been in collusion with someone. There- 
mark made also, that Harmony had presented a 
petition for the benefit of Colonel Mitchell, would 
seem to confirm it. 
for his own benefit, for his own indemnity. 


and Harmony is established by the fact that the 
former gave the earliest notice to the Solicitor of 
the Department, and sent witnesses to prove that 
the latter had really lost nothing. He di 

fend the suit, He did not feel bound to do so. He 
thought that he was merely the name through 
which the United States was sued. The attorney 


for the district of New York was ordered to de- 
fend the suit. 


Harmony presented a petition | 


That | 
there was no collusion between Colonel Mitchell | 


d not de- | 


In the mean time that officer was || 


changed; the old appointment having charge of | 
the suit, continued in charge of it, the present dis- | 


trict attorney leaving it in his hands. 


What the |! 


nature of the defence was, and why he did not get | 


I 


the evidence, I am not able positively to say. 
think there was neglect. 
was collusion for the sake of the arrument. 


1 will 


But | will suppose there || 


suppose that the attorney, the judge if you please, | 


the jury, were all in collusion, and a wrong judg- 
ment was obtained; shall Colonel Mitchell suffer 
because of it, for an act done in the service of the 


United States, and for the benefit of the United | 


States—an act done in strict obedience to the or- 
ders of a superior officer? I say we are bound to 
protect Colonel Mitchell. It often occurs to offi- 
cers upon the frontier that orders are given to ar- 
rest persons going into countries which are pro- 
hibited. Were these officers subjected to suits, 
and if these suits were brought to trial in a neigh- 
boring county, the chances are ten to one they are 
mulcted in damages, and I have never yet known 


the case where Congress did not pay the amount | 


found against the officer so acting. 


I think my friend from Georgia, though I know | 


the labor he has bestowed on this case, is mista- 
ken, when he says an appeal has been taken. 


1) 


think he relies upon a letter of the district attor- | 


ney to Colonel Mitchell. My information is from 
the Solicitor of the Treasury, that they are engaged 
in examining the papers to determine whether it 
shall be brought up on a writ of error or not. My 
information further is, that no points have been 
exhibited upon which an appeal could have been 
taken. The Attorney General considers this case 


not to be decided as to whether it shall be brought | 


up on a writ of error or not. He is anxious to 
bring itup. The Solicitor of the Treasury, in a 


letter addressed to me as chairman of the Com- | 


mittee on Military Affairs, states that he has 
not yet decided whether it should be brought 
up on a writ of error or not. But suppose the 
object be to have an appeal: Lieutenant Colonel 
Mitchell must make this appeal against the judg- 
ment for $98,000. He must give surety to bring 
the case on an appeal before the Supreme Court. 
But few young men are able to give surety for 
$98,000; and, if able, he may not be willing to 
involve himself or his friends in so large an 
amount. I will suppose, by way of illustration, 
that his property is worth $40,000, and you put 
to him the question, will you ask your friends 
to go security for $98,000, with all the hazards of 
the suit, they being subject to that amount? or 
will you allow the whole property you have, to 


|| Mitchell. 





| the value of $40,000, to be sacrificed? This bill 


appeal. It enables him to do it without involving 
his friends in danger of pecuniary loss. That is 
the legitimate object. 1 hold if the judgment can 
| be sustained, if this be proved to be a debt, if 

Harmony’s claim be sustained by the Supreme 

Court, the United States is bound to pay the 
| money. If the judgment has been obtained fraudu- 


lently, it is in evidence that Colonel Mitchell did | 


all he could to prevent it, and therefore he is not 
censurable. ° 

| Ihave before me two letters—one from the Sec- 
retary of the Treasury, estimating the amount, 
the other from the Solicitor, in which he expresses 


up on a writof error or not. Not longer ago than 


no opinion as to whether the case will be brought | 


| yesterday the Attorney General expressed the de- | 


sire to have it brought up either on a writ of error 
or on an appeal. I hope the judgment will be re- 
versed, for I believe the United States do not owe 
one dollar. But whether it be brought up or not, 
or whether it be reversed or not, the Government 
is bound to protect this officer, for his official act 
done in their service. 


Mr. DAWSON. 


I stated the facts, and I have 


connection with this matter. He gave me his pri- 
vate letters to show that he had no disposition to 


encourage the recovery of this amount. I find 
the following telegraphic dispatches: 
“New York, December 19, 1850. To Colonel D. D. 


Appeal taken, but bill of exceptions not yet set- 
tled by Judge Nelson. Mr. Hall will write to Nelson to-day. 


the evidence with regard to Colonel Mitchell’s | 


If bill of exceptions properly settled, we have no expecta- | 


tions of reversing judgment. 

‘New York, November 14, 1850. To Colonel D. 
Mitchell. An appeal has been taken in the Harmony case. 
You will get a letter by mail. J. PRESCOTT HALL.” 

* Washington, November 2, 1850. To Colonel D. D. 
Mitchell. Not decided yet as to appeal. Davis says come on. 

“JNO. C. CLARKE.” 

Mr. SHIELDS. I shall not enter into a dis- 
cussion of this case, but I feel itdue to myself and 
Colonel Mitchell, after the observations, I will not 
'say reflections, made by the Senator from Geor- 
gia, to state that I have been fifteen years ac- 
quainted with Colonel Mitchell. He resides in the 
city of St. Louis, and a more honorable, a more 
honest, a more manly and upright man is not found 
in the United States. And if the gentleman from 
Georgia meant directly or indirectly to impute 
any collusion or combination to him 

Mr. FOOTE. The Senator denied it. 

Mr. SHIELDS. Yethis language was of such 
an equivocal character that every man would sup- 
pose that he did. 

Mr. DAWSON. TI announced that I did not 
impute anything to him, and in my last observa- 
tion I stated, to show that he had no connection 
| with it, that he had even placed private letters in 
my possession to show what had been his action. 

Mr. SHIELDS. I am very glad that the gen- 
tleman relieves him from any imputation, but I 
must confess that his observations in the first 
instance were of such a general and equivocal 
character, that every man who heard them would 

be very apt to attribute general collusion between 
him, the attorney, the judge, the jury, and the 
witnesses. After the manner in which the case 
has been presented by the Senator from Missis- 
sippi, it is not necessary for me to go into the 
facts. I care nothing for the facts. Here is a 
judgment obtained against Lieutenant Colonel 
| Mitchell. Harmony has obtained that judgment 
in a court of justice. If there is an appeal taken 
| from that judgment, and the judgment be reversed, 


JOHN MEDGE.” 





D. | 


vas I — it may be, then it will neither go against , 


| Colonel Mitchell nor against the United States. 
But I have examined the record; the Solicitor has 
examined the record; the Attorney General has 
examined the record, and 1 will venture to say 
‘that if an appeal is taken, the judgment will still 
go against Goad Mitchell. There is nothing on 
the record from which or by which the Supreme 
Court can reverse it. 
that of the Solicitor. 


Then the question comes to 


ell or the United States? It is not whether the 
judgment was obtained rightfully or wrongfully. 
A military column entering into a country to In- 
vade it, will not permit goods and apy of this 
kind to pass them and goto theenemy. And, sir, 
I say now, and I care not what the judge said as 


this: Is this judgment to go against Colonel Mitch- | 


his opinion, that if Colonel Doniphan had permit- | 
ted this man to proceed on to Chihuahua, at the | 
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| th L head of his invading column, he should have been 
|| gives him the power to bring the case up by an 


cashiered. No commander of an invading column 
will ever permit property of this kind to go at the 
head of his column; so that Colonel Doniphan, if 
the judgment had gone against him, would not be 
responsible for one dollar of this money, and it 
would be an outrage for the United States to per- 
mitit. Congress should not hesitate one moment 
to relieve him from such a judgment. If that prin- 
ciple is to stand, there may be a hundred judg- 
ments obtained against me. I have seized wagons, 
teams, and teamsters, and never asked whether 
they belonged to the United States or to Mexico. 
I got the order and I seized them. 

Now, take the case of Colonel Mitchell. I put 
itto honorable Senators and to the Senator from 
Georgia. Hewas the second in command. Col- 
onel Doniphan gave him the order to seize this 
property. I do not care for what purpose the 
»yroperty was seized. I want to know if Colonel 
Mitchell dare disobey that order? If he had, he 
would have been arrested and court-martialed, 
and turned out of the service; and yet we are told 
that this judgment is to go against him and he is 


to be responsible. There is the judgment. My 
opinion is that it will never be reversed. The 


amendment to the bill,as I understand it, is a con- 
ditional one. If the case is not taken up to the 
Supreme Court it provides for the payment of the 
damages. If it is taken, and the judgment is re- 


| versed, there will be nothing to be paid. If, on the 


| amine this claim some time ago in detail. 


That is my opinion and || 


contrary, it is confirmed, then it provides for in- 
demnifying Colonel Mitchell. Ido not wish to 
waste the time of the Senate, but to me the views 
presented by the Senator from Georgia are of such 
a nature as to make it dangerous for an officer to 
discharge his duty. 

Mr. DICKINSON, It isa very good reason to 
criticise a claim because it is large, but itis no rea- 
son for rejecting it. I agree with the Senator from 
Mississippi in his conclusion, though not fully 
with regard to his premises. I had occasion to ex- 
My im- 
pression now touching the details of the case is 
different from that suggested by the members of 
the Military Committee. My impression is that 
Harmony suffered far more detriment than is sug- 
gested, from losing the market, from being delayed 
by the seizure of his teams, and being turned out 
of his course. 

Mr. DAVIS, of Mississippi. ‘The Senator from 
New York is speaking of the information the Com- 
mittee of Claims received when Harmony and his 
witnesses were before them. We have very dif- 
ferent opinions, because we have the evidence of 
the witnesses of Harmony and of Colonel Mitch- 
ell. The Senator objects to my premises, but 
agrees with my conclusion. If he will accept the 
conclusion I will waive the premises. 

Mr. DICKINSON. The Senator from Georgia 
suggests that there was collusion somewhere. 
Where? It could not have been on the part of 
strangers, because they could not have colluded. 
He exempts Colonel Mitchell entirely. Now who 
is charged? Certainly, if any one, it must be the 
officers of the United States; and that being a 
matter of so grave a nature, I will not discuss it. 
They ought to be impeached if they did so. Col- 
onel Mitchell is exempt from it. Noone else could 
do it except these, because it seems the Govern- 
ment notified the proper authorities, and they at- 
tended to it. I go to the full extent. This officer 
should be indemnified. It is agreed on all sides 
that he did his duty—nothing more, nothing less. 


Judgment has been rendered against him. The 
amendment provides that he shall not be paid 
unless finally settled by the operation of law. The 


courts in New York, except the courts of the 
United States, had nothing to do with the case. 
Harmony prosecuted as any other individual, 
where he found the defendant. He was a Spanish 
subject, and had a right to travel there; rome if the 
United States found it for their interest to extend 
the iron hand of military rule to him and his goods, 
they must take the responsibility of it. 

My recollection of this case is very imperfect; 
but I have no doubt that this officer should be in- 
demnified. It is very easy to suggest a grent 
claim, a fraudulent claim; but it is very difficult to 
prove it fraudulent. It has been investigated by 
committees; it has been investigated before the 
circuit court of New York. It has been tried, not 
hastily and imperfectly, but at great length, and 
decided against the United States. 
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Mr. UNDERWOOD. € the | 
case, when detailed to the Senate at this late period | 
of the session, will be a great deal better than an 
argument. I will shorten them as much as possi- 
ble. I will not commence with Harmony at Inde- 
pendence, in Missouri, where he commenced his | 
march to Chihuahua. I will not follow him all the | 
way until he got to the Rio Grande, but just take | 
him at the Rio Grande. I have a letter before me, 
dated February 10, 1847, addressed to Mr. Har- | 
mony by Colonel Mitchell, which I will read: 


Camry petow Et Paso, February 10, 1847. 


GentrLemen: The colonel commanding orders me to re- 
pair with a detachment of troops to the camp now occupied 
by the traders, and compel (if necessary) Messrs. Harmony 
& Poras, together with their wagons, trains, men, &c., to 
fall immediately in the rear of the army and move in that 
position. 

All American citizensin your employment as drivers will 


used in time of action; you are, therefore, ordered to move 
down immediately and occupy such ground in the vicinity 
of the camp as may be selected by the colonel commanding. 
D. D. MITCHELL, 


Lieutenant Colonel commanding, §c. 


I have the statement of Colonel Mitchell, then, 
that by the order of Colonel Doniphan he took 
possession of the wagons of Harmony on the 10th 
of February, 1847, and that they were subject to 
the orders of the colonel commanding until the ar- 
rival in Chihuahua. 

I will not detain the Senate by reading what 
took place along the road. But I have here a 
statement which proves that Mr. Harmony did 
not arrive in Chihuahua until some days after the 
wagons got there; that he sold about $7,000 worth 
of goods to the settlers there; that when he got to 
Chihuahua he abandoned possession of the prop- 
erty under a protest, and informed Colonel Doni- 
phan that he would transfer it over to the consul 
at that place subject to his order; that he would 
have nothing to do with it, because it was impos- 
the road, that he could control it. When Colonel 
formed Mr. Harmony of his intention to do so; 
Mr. Harmony requested him to protect him in the 
ossession of his property and remove it. Colonel 
Joniphan could not do it, and it was abandoned. 
These are the facts as they appeared before the 
Committee of Claims. If you can show me that 
he sold his goods in Chihuahua, it settles the case 
at once. 

Mr. BRADBURY. I will detain the Senate 
but a few moments; and I would not do so at this 
late hour at all were it not that I had occasion at 
one time to look into this claim. It is the same 
which the Senate may recollect came before us 
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Senator from South Carolina, now no more, pro- 


objectionable character. 


me tt 


claim of an individual, and I raise a question of 
order. 

The motion is to amend the civil and diplomatic 
bill by providing for the payment of this private 
claim. I maintain that the rule which the Senate 
adopted at this session excludes it. It seems to be 


makes an estimate for a private claim, it is then in 
order as an amendment to an ere bill. 
Such is neither the spirit nor the language of the 
rule. The rule adopted by the Senate provides 
that— 

* No amendisent proposing an additional appropriation 
shall be received to any general appropriation bill, unless it 
be made te carry out the provisions of some existing law, 
or some act or resolution previously passed by the Senate 
during that session, or in pursuance of an estimate from the 
head of some of the Departments; and no amendment shall 
be received whose object is to provide for a private claim, 


the Senate.”’ 


I call the attention of the presiding officer to the 
rule, because it will be seen by an examination of 
it that thig motion is plainly out of order. 
be perceived it is not in order, although the head 


PEELS TO OP PT an oo saath tate ai eee een 


a private claim on an appropriation bill, I 


head of one ef the 
mate of the amount of his claim, and then he can 
evade the rule by having an amendment thus 
made in order. If we would derive any benefit 





1 


be enrolled among the companies about to be organized and | 


sible, from the breaking down of the mules upon | 


Doniphan was nbout to leave that place he in- | 


about two years ago, and which a distinguished | 
nounced to be one involving principles of the most | 


But the point to which I rise is this: The claim | 
specified in the amendment is a private claim—the | 


taken for granted that if the head of a Department | 


| fence? 
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which its language and spirit demand. 
There is another objection An action is still 
pending against Colonel Mitchell for thisclaim, It | 








I think the facts of the || from the rule, we must give that construction || termined that the United States ought to indemnis 


| these individuals for the act for which they would 
_ be rendered responsible in the court below, then it 
| partakes of the character of a public and hota 


1s yet in litigation. It is within the power of the | private claim. If these officers are entitled to jy. 


courts, as the Senator from Georgia informs us, 
and an appeal is to be made to the Supreme Court 
of the United States. Why, then, shall we vio- 
late all precedents, and violate our own rules, in 
hot haste to annex to the appropriation bill this 
private, unliquidated, doubtful chain? If we do 
this while this claim is in litigation before the 
courts, will it not be an ifitimation to cease the de- 
I would rather instruct the officers of the 
Government to defend it to the last. The whole 


/amount of goods is embraced in the judgment. 


| We want to look at it. 


We want to know why 
it is that judgment was rendered in the court for 
more than the whole amount of the losses, when 
evidence has been produced that Mr. Harmony 
had been paid a considerable part of them. So 


| far as Harmony was concerned, I believe the 


| claim had no merit whatever, except for a very 
Messrs. Harmony & Poras, Traders. || 


trifling amount; and if we now make a provision 


| in the appropriation bill for its payment, we ma 


| ter from the 


be assured that the money will be paid over. If 
there is any necessity for instructing the proper 
officers of the Government to make the defence, 
that can be done. I prefer doing so to paying 
now. I now raise the point of order. 

The PRESIDENT. The presiding officer was 
not in the chair when this amendment was offered, 
and does not know what course has been pursued, 
| or whether any question was made with regard to 
the propriety of receiving it before the discussion 
had commenced, or to the present time. On look- 
ing at the mes. the Chair finds that the first let- 

reasury Department is an answer to 


| a letter addressed to the Solicitor of the Treasury, 


asking him to have an estimate made on the 
amount of the claim. His answer is that an esti- 
mate is made; and in another letter, in answer to 
a letter to the Comptroller, from the chairman of 
the Committee on Finance, the Secretary of the 
Treasury says that the estimates submitted yes- 
terday of $97,000, to satisfy the demand of Col. 
Mitchell, will not be sufficient, and therefore he 
submits an alteration to $98,000. 

The amendment, as offered, is to pay when the 


| Attorney General shall be of the opinion that the 


| judgment is final. 


The Chair, on some previous 


| occasion, when this rule was under consideration, 
| and a question of order was made, left it for the 


Senate to decide. The papers in that case and 
the estimate were submitted to the Senate, to de- 
cide whether papers of that description were such 
as to justify the amount of appropriation being 
made. To-day he decided that there was no such 
estimate on looking at the papers presented by the 
Senator from Mississippi, Mr. Foorte;] that they 
did not cover such an estimate as the Senate con- 
templated when framing the rule. On this occa- 
sion, the Chair being called on to decide, is obliged 
to say that, looking to the nature of the claim, the 
suit being still pending in 
Mr. EWING. 
The suit is not pending. There isa mistake about 
the appeal. No writ of error is taken, but it will 
be edie if it is ascertained that there is an error. 
The PRESIDENT. Theamendment expressly 
states, when the Attorney General is of the opin- 
ion that the judgment is final. The Chair has 
stated the precise condition in which it stands. 
| Mr. BERRIEN. Will the Chair allow me, be- 
| fore a decision is made, to make a suggestion? I 





have been looking into the account of this trial; | 


|| and in the charge given by the presiding judge of 


although the same may have been previously sanctioned by | 


It will | 


of a Department shall make an estimate, to — 
we 


| 


| 


| thecircuit court, I find it stated there, that upon the 
verdict being rendered, exceptions were taken by 
the counsel for thedefence. I presume from what 
I have seen of other papers, that these exceptions 

| are now under consideration of the officers of the 
Government, with a view of determining the pro- 

| priety of prosecuting a writ of error. 

| Mr. EWING. That is the fact. 

|. Mr. BERRIEN. The writ of error has not 

_ been sued out, nor has final judgment been assigned. 

| As I apprehend, it is still a question for the law 
officers of the Government. But what I wanted 


can do this, it is only for the claimant to go to the || to suggest to the Chair was with relation to the 
epartments and get an esti- | 


second branch of that rule. The question whether 
this is a proper claim or not, depends upon the 
ultimate decision of this suit, and cannot be ascer- 
tained till that decision is made. If it shall be de- 





i 


1 wish to correct the Chair. | 


demnity for an act done in their official character 
and the United States are bound to pay them, then’ 
in my judgment, itis not a private claim. 7 
| The PRESIDENT. The debate on this ques- 
| tion is not in order. The Chair has listened to the 
‘| honorable Senator. Looking at the rule, how. 
| ever, and the papers before me, and to the fac: 
|| that the amendment itself contemplates a final 
_ judgment, the Chair has come to the conclusion 
| that there is no such estimate as will justify the 
| presentation of the amendment. If the Chair js 
| wrong in that decision, he will be very glad to haye 
the Senate decide the questiou for themselves, 
Mr. BELL. I beg leave to make an explana- 
_tion. When that amendment was presented, f 
| happened, upon the invitation of the President, to 
| be occupying the Chair. But it occured to me 
| that it came so much within the spirit of the rule 
which provides that an estimate made by the 
| Treasury Department should be admissible as an 
amendment to an appropriation bill, and when no 
exception was taken, [ thought it might properly 
be received. 

And again: It was presented by a member of 
the Finance Committee, [Mr. Ewine,] and I beg 
leave to state—which I presume I may properly 
do—that it was presented when the honorable 
chairman of that committee, who exercises so high 
a degree of vigilance, and I may say even of te- 
nacity, upon all these,questions of amendments to 
appropriation bills, sat in his seat and took no ex- 
ception to the amendment. The individual then 
temporarily occupying the chair thought himself, 
under these circumstances, perfectly at liberty to 
receive the amendment. 

The PRESIDENT. The Chair did not intend 
to throw any imputation upon the Senator who 
occupied the chair. 

Mr. BELL. Not at all; but the individual oc- 
cupying the chair thought there was high evidence 
that the amendment was in order. 
| The PRESIDENT. she Chair would prob- 
ably have done the same thing. The Chair will 
submit the question to the Senate, whether it is for- 
bidden by the rule to submit such an amendment. 

Mr. FOOTE, I really thought the Chair had 
decided the question, and I am satisfied with that 
decision. 

The PRESIDENT. The Chair would prefer, 
as he has a right to do, to withdraw his decision, 
and leave it to the Senate, as he has no desire to 
put too rigid a construction upon the rule. The 
question will therefore be, whether the amendment 
| shall be received. 
| Mr. SHIELDS. I ask for the yeas and nays. 
The yeas and nays were ordered. 
| Mr. YULEE. [I desire to say that I shall vote 
| for the reception of this amendment, and shall do 
| it upon the ground that I cannot regard it as com- 
| ing within the rule which proscribes amendments 

in relation to private claims. I do not regard this 
_asaprivateclaim. Ifthe United States has taken 
_ the property of citizens wrongfully, then the United 
|| States must pay for it. It was the duty of the 
United States to provide for the settlement of this 
claim at as early a day as possible, but not having 
done that, it is now our duty to do it, and therefore 
I shall vote for the reception of the amendment. 

Mr. EWING. The Chair is mistaken in sup- 
posing that the suit is still pending. Allow me to 
explain it. It is not a fact that the final judgment 
has not been signed. It has been. A bill of ex- 
ceptions may or may not have been signed. That 
is what was meant by those telegraphic dispatches 
which the Senator from Georgia read. It was an 
application to the judges to sign a bill of excep- 
tions. The lawyers were making it out and 
making arrangements to have it signed. That, 
however, does not keep open the case. Ana peal 
does not lie from the Circuit to the Supreme Court 
of the United States, but in cases at law a writ of 
-error. And no writ of error has been sued out. 
The law officers of the Government are now ex- 
amining the question whether they shall or shall 
not sue out a writ of error. If they find an error 
_in the record they will sue it out; if not, they will 

not do it. There is a final judgment at present, 

technically final against this party, Colonel Mitch- 
|| ell. But still it is among the possibilities of things 
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that that judgment ma 
‘hat may take place. The amendment is worded 
~» that no payment shall be made until the Attor- 


so 


y be reversed. We hope || tablished. The Chair is right in its decision. 


is right, for the protection of those who have not 
| examined into the merits of this case. It is right, 


vey General shall be satisfied that such reversal || because it prevents hasty and inconsiderate legis- 


,qnot take place, and that therefore the judgment 
s absolutely final and irreversible. 

“| do not look upon this as a private claim. 
Who claims money here? Not Colonel Mitchell. 
Allhe wants is to be let alone. It isa case in 
which the protection of the Government is asked 
py their own Officer, who in executing his duty 
under the orders of his superior incurred a liability. 
That is all. It is not a private but a public claim; 


and it is therefore not out of the rule. I look 
ypon it as regular, and think itin order. It is not 


analogous to the case upon which the Senate vo- 
ed the other day. ‘That was an appropriation for 
, telegraphic line from Missouri to California. It 


was not recommended by a Department, and we | 


had no estimate. We voted that to be out of 
order. But it can have no bearing upon this 
proposition, as it has no analogy to it. 

‘Mr. SHIELDS. I will not enter into the 
juestion whether this amendment is in conformity 
with the rule or not, but I will ask the Senate to 
consider these simple facts. The United States 
has taken the management of this case into their 
own hands; they would not allow Colonel Mitch- 
ell to defend the case. When he informed the 
Department, they sent their own attorney to man- 
ae it. Now the judgment is obtained against 
Colonel Mitchell. e has some property, per- 
haps $40,000. If relief is not given now it may 
e too late, because the execution will issue, and 
his property will be swept away under it. 

Mr. BRIGHT. I believe the question is, 
whether the decision of the Chair shall stand as 
the judgment of the Senate. 

The PRESIDENT. The Chair withdrew his 
lecision and left the question to be determined 
y the Senate. 

‘Mr. BRIGHT. It amounts to the same thing 

fact. A vote in favor of sustaining the Chair 
will be tantamount to a rejection of this claim from 
he appropriation bill, 

Mr. President, the rule we adopted at the com- 
uencement of the session either meant something 

nothing. Now, the object of that rule is very 

vious to my mind. It was to prevent the gen- 


eral appropriation bills from being madea loadstone | 
to draw through every amendment presented here | 


luring the closing hours of the session, in the 
shape of a private claim; to relieve me, if you 
please, and other Senators similarly situated, from 
young to take $90,000 out of the Treasury and 
zive it to an individual we know nothing about; 


orcan we know anything about the merits of his | 


aim, except as detailed to us b 
who have examined it, satiaastecity 
perhaps, but not so to many of us. 
io give any private individual $90,000, I desire to 
know the reasons, the facts, the data upon which 
the claim is based, and I am unwilling to take the 
mere opinion of Senators as to its validity. There 


other Senators 
to themselves, 


Beforel vote | 


isa looseness in the character of legislation, dan- | 


gerous in the extreme. I recollect well when this 


‘aim came to us in the shape of a private claim, | 


that the Senate refused to appropriate even $40,000. 
lask whether lapse of time has given additional 
merit to it?) Has its character changed? Does 
the fact that judgment has been rendered against 
one of the officers of the United States impose a 
ability upon the United States to pay that judg- 
ment? [ apprehend not. 
judgment was rendered against an officer who 
acted by authority of the command of his supe- 
nor officer, and that judgment is now final. 


It is contended that | 


Is | 


there a Senator here who believes that that judg- | 


ment (in view of the facts we have had detailed 
ous) isa righteous judgment? That if the pro- 
ceedings had been directed against him personally, 
and he had defended with that diligence and en- 
ergy that individuals generally defend in such 
cases, that the judgment would have been for the 
defendant instead of for the plaintiff? Then, sir, 
with the Senator from Maine, I am opposed to an 
‘ppropriation for paying this claim at the present 
time. Lam in favor of taking this case through 
every court in the United States having jurisdic- 
ton; and if an appeal cannot be taken, let the 
Attorney General prosecute a writ of error to the 
bitter end, 

I think there is a principle involved in this prop- 


lation; and, sir, without the enforcement of this 

salutary rule, we might as well cease to resist the 

oars of private claims that will be forced into this 
ill. 

Mr. HALE. When this claim was before the 
Senate years ago 1 was favorably impressed with 
it; but I simply rise now to make a remark in re- 
ply to the suggestions of the Senators from Ohio 
and Florida. They say it is not a private claim, 


|| the Chair regularly announced. 


because it is a public obligation to pay it, because | 


it is a public debt. I suppose that is the ground 
for the payment of every private claim. It is not 
that it is a gratuity, but it is an obligation upon 
the public to pay the money toa private ladinidual 


which constitutes a private claim upon the Govern- | 


ment. I am a little surprised at hearing these as- 
tute lawyers saying it is not a private claim because 
there is a public obligation to pay it. 

Mr. FOOTE. What is a public claim? 

Mr. HALE. I suppose it is one growing out 
of an application of a general law upon the Goy- 
ernment, and not upon an individual. I think this 
is a private claim; and for this reason I think this 
case comes strictly within the rule which we have 
adopted. When it was considered by the Senate 
before, [ was rather in favor of it. I think the 
rule shuts out all private claims, and if this is a 
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owes it to itself, as a high consideration of 
public duty, for the encouragement of officers who 
are engaged in the discharge of public service, to 
show that when that duty 1sdone they will not be 
liable personally for any obligation incurred to an 
extent which may incumber their whole future 
life with a debt which they cannot pay. 

Mr. FOOTE. Had the Chair adhered to the 


| decision, I should have felt bound to sustain it, be- 
| cause, in my judgment, it was such as I thought 


' I have enter- 
tained an opinion different from that of the Chair 
as to his authority to withdraw a decision after it 
was announced. But, inasmvch as the Chair has 
thought proper to withdraw his opinion, the same 
respect which would have induced me to sustain 
the Chair will induce me to look upon the rule as 
a very rigorous one; and, as my mind has under- 


| gone many changes, on listening to the sugges- 
|| tions made by 


gentlemen around me, on the 
whole, though I was strongly prejudiced against 


| the claim at first, I have come to think that it is 


private claim I must hold this man as I hold the | 


rest of mankind, 

Mr. BADGER. I consider this amendment as 
clearly not falling within the rule of the Senate 
which precludes the offering of amendments with 
regard to private claims. The gentleman from 
New Hampshire says it is a private claim, because 
money is appropriated for the relief of a private 
individual. If so, every claim which comes to 
the consideration of this body must necessarily be 
a private claim. i 
to the salary of a public officer, still the money 


an equitable claim, and I hope it will be granted. 

Mr. WHITCOMB. I take it this is a private 
claim; and in reply to the inguiry as to what is a 
private claim, I take it that it is a claim against 
one or more individuals. This is a private claim 
of Colonel Mitchell on the United States, to in- 
demnify him for his losses. That is all I desire 
to say on that point. 

As to the question whether the judgment is 
final, the amendment on its face assumes that it is 
not final. The amendment provides that the mon- 
ey shall not be paid till it is the opinion of the At- 
torney General that the judgment is final. Almost 
every one admits that Colonel Mitchell did not at- 
tend to the claim personally, as he ought to have 
done. I believe he is a pure individual; but I say 
he did not act correctly when he sent to the exec 
utive government to aid him; that he did not stay 


| and attend to the trial, and aid the officers of the 


If this were a question relating | 


when it is paid must go to an individual who is to | 


receive it. 
I conceive, and if it is not the true meaning of the 
rule, the sooner we abandon it the better. This is 
an obligation to which an individual has been sub- 
jected in consequence of the discharge of the duties 


This a public claim on this ground, as || bad course to pursue, and will ultimately lead to 


imposed upon him by law and by the orders of a | 


superior officer, during the war with Mexico. In 


no act done by him as an individual; not in conse- 


: | priation ? 
consequence of that only, and in consequence of | 


quence of any transaction for which his individual | 


character was concerned, but in consequence of | 


what he did as a lieutenant colonel in executing 
the orders of a superior officer, and solely on that 
ground has the action been brought. 

To give the rule such aconstruction as will pre- 


vent a public officer from suffering wrong in the | 
discharge of his duty, is to give it an unreasonable | 


and unjust construction, and therefore not to be | 


supposed to have been intended by the Senate. 
The Senator from Indiana [Mr. Bricut] says that 
he is for resisting it through all manner of appeals, 
and then for resorting to a writ of error. An- 


other Senator insists that no appeal can be had; | 


that the judgment is given, and it is final unless a 
writ of error is prosecuted. The object is to have 
a writ of error prosecuted in the Supreme Court 
of the United States. Without this, how is the 
claim to be brought to the consideration of the 
Supreme Court? If he brings a writ of error in 
pa a to supersede the execution upon the judg- 
ment and to prevent the seizure upon the person 
or property, while a writ of error is pending, what 
must he do? He must give security for the pay- 
ment of this $98,000. Without this appropriation 
he could not doit. Who will give it? 


| will do it, because the persons joining him will 
| lose if the judgment is final againsthim. But pass 


| for its judgment. 


this appropriation, and then the security will be 
easily obtained; because, though he may be per- 
_ sonally unable to meet the surety, it will be under- 
_ stood in fact that the Government is the real surety, 
| and will be liable if the prosecution is sustained. 
Then you have a writ of error and can bring the 
case to the Supreme Court of the United States 
I believe the judgment is vi- 
cious, and the construction of the court below is er- 
roneous, and that the judgment will be reversed, and 
| I believe this public officer will be discharged from 
_ all accountability in thiscase. For that reason I 


osition; a dangerous precedent is about to be es- || think the motion is perfectly in order, and that the 


Government. I do not wish to hold out induce- 
ments to other officers who are not possessed of 
his purity of character. I believe it would be a 


disastrous consequences. 

Mr. BORLAND. I shall not discuss the mer- 
its of this claim. I think that has nothing to do 
with this question. The question is, whether the 
rule which we have adopted excludes this appro- 
| think it does, for two reasons. The 


| first is, that this is a private claim, as has been 


clearly shown by the remarks made by other Sen- 
ators, which I will not repeat; and, secondly, be- 
cause it is not one of the estimates made by any 
Department which have been sent to the Senate. 
I understand an estimate to be one made out by a 
Department and sent to the Senate. This is no 
such estimate. The only estimate is in a letter 
from the Secretary of the Treasury fo the chair- 
man of the committee, not recommending, as [ 
understand, or declaring it to be at all necessary, 
but simply stating what will be the amount re- 
quired to cover the claim, if the Senate choose to 

ass it. The estimates referred to under this rule 
asteeeed to be estimates for public purposes, 
required by the United States Government for the 
purpose of carrying on the operations of the Gov- 
ernment, which the Departments have ascertained 


_to be necessary, and which not only state the 
| amount, but recommend the passage of the act. 


I do not understand the Secretary of the Treasury 
to make any such recommendation. 

Mr. DAVIS, of Mississippi. I will correct the 
Senator with regard to this letter. It was ad- 


| dressed to myself as chairman of the Committee 


© one || read the letter: 


on Military Affairs, before whom the petition for 
the relief of Colonel Mitchell was pending. I will 


Treasury Department, February 27, 185). 
Sir: It has been made known to this Department that 
| a judgment has been rendered against Lieutenant Colonel 
Mitchell in the Circuit Court of the United States for the 
southern district of New York, in asuit brought againet him 
| individually for acts done by him as a Lieutenant Colonel 
in the military service of the United States during the late 
war with Mexico, and performed by him in geod faith, and 
in obedience to the orders of bis superior officer. I under- 
stand that it will require $97,000 to cover the amountof this 
judgment and the costs and expenses consequent thereon ; 
| and I have the honor to request and recommend that an 
appropriation of that amount may be made for that purpose. 
Very respectfully, your obedient servant, 
THOMAS CORWIN, 
Secretary of the Treasury. 
| Hon. Jerrerson Davis, 
i Chairman Committee Military Affairs, Senate. 
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to the chairman of the Committee on Military 
Affairs when I spoke of the letter of the Secretary 
of the Treasury, for I apprehend that letter to the 
chairman of the Committee on Military Affairs 
could not be construed to be an estimate coming 
within the meaning of the rule. My reference was 


to a letter to the Committee on Finance—the com- | 


mittee having charge of the appropriations, Ido 


not think the Senate will understand that a let- | 


ter coming from a Department to the chairman of 
the Committee on Military Affairs, and not to the 
Committee on Finance, to be within the nature of 
anestimate. I repeat, that my determination to 
vote to exclude this under the rule has no refer- 
ence whatever to the merits of the claim; for I do 
not hesitate to say that, as faras Colonel Mitchell 
is concerned, he is a meritorious officer and is en- 
titled to this relief. 

Mr. DAVIS, of Mississippi. I would be sorry 
to see the Senate give a construction to this rule, 
such as is given by the Senator from Arkansas, 
which would effect not only this case but many 
others. The Committee on Military Affairs has 


charge of subjects of this kind, especially con- | 
The Senator thinks it is | 


nected with the Army. 
an error to act upon estimates contained in letters 
sent as these have been. If it is an error itis a 
great pity this construction had net been given 


before, that some blank forms had not been issued, | 


so that the Secretaries might know in what exact 
form the estimates should be made. I had sup- 


posed that an estimate was a statement of the || 


number of dollars necessary for a particular pur- 
oB8e, 


Mr. HUNTER. 


estimate, 

Mr. DAVIS, of Mississippi. 
that is the construction put upon it by the chair- 
man of the Committee on Finance. If the con- 
struction which the Senator from Arkansas puts 


upon it is correct, other appropriations will fail | 


because they have been based upon estimates 
made from letters sent to that committee. I have 
been no friend of these new rules which have been 
introduced into the Senate. We understood our 
old practices pretty well, and I hope we shall be 
willing and able to get along without new rules, 
This introduction of new rules seems to lead to 
great embarrassments. 

But it has been argued that this is a private 
claim, for the benefit of a private individual. 


be so considered. 
ant Colonel Mitchell whether this trader went to 


the enemy, and whether his property fell into | 


their hands or not? Itwas a matter of concern to 
him only as he desired to protect his country from 
wrong, and the duty devolved upon him only as 
an officer of the Government. When the suit 
was instituted Government took charge of it, and 


judgment was rendered against him as an agent of | 


the Government; but it was understood that the 
judgment was not actually against him; and he 
did not defend it as an individual whose private 
property was involved. He could not have ex- 
= sucha judgment. He did all except giving 


iis personal attendance to prevent the decision | 


against the United States, and he could not doubt 
that if the judgment should be rendered against 
him he would be upheld by the law for his protec- 
tion. Nothing now remains excepta writ of error, 
and that writ of error is worthless unless he car get 
a writ which will supersede the execution. That 
he cannet do unless } 


you are really in earnest, if the Senate does actu- 
ally desire to have this matter brought to the Su- 


preme Court and defended, this is the first and 1 
It will be improper | 


necessary and proper step. 
to throw tt upen an individual who is not able to 
give the security, and if an execution is issued, 
his property will be sacrificed, and his eredit lost; 
and I ask, if you get the whole hereafter, how 
ee are to make up the loss to him? Will you 


ereafter claim that you had no right to step be- 
tween him and the execution? 
The PRESIDENT. The question is whether 
the amendment comes properly under the rule. 
Mr. DAVIS, of Mississippi. If my remarks do 
not apply properly to that question, I will stop. 


The PRESIDENT. The Chair has stated that 





I always supposed an esti- | 
maie made in a letter would be considered as an | 


I am glad that | 


An | 
officer in the discharge of his duty is not fairly to | 
What did it matter to Lieuten- | 


ve can get security, and it is | 
unfair te expect him to find that security unless |, 
you first interpose this ultimate protection. If | 


THE CONGRESSIONAL GLOBE. 


Mr. BORLAND. I did not refer to the letter | he is desirous that the Senate shall decide this | tion to the point of order then is, 


|| question. 
| Mr. BERRIEN. I desire to say that, notwith- 
standing the difficulty which is felt by the Senator 
|| from New Hampshire, I concur entirely with the | 
|| Senator from North Carolina in the belief that this | 
|| is in the nature of a public obligation, and not 
within the description of a private claim, as under- 
stood under the rule. Sir, if it be true that the 
United States are bound to indemnify this officer, | 
| who subjected himself to loss while acting in an | 
| official character, the United States are the real 
_ substantial parties in this case at the instance of | 
Harmony; and Colonel Mitchell, who performed | 
the act in the exercise of his authority as an offi- | 
cer of the United States, merely occupies the place | 
which the United States, under their obligations | 
|to indemnify him, are bound to take. This is 
| not a case of Manuel Harmony against Lieuten- 
ant Colonel Mitchell as an individual, the reim- 
| bursement of which would make it of the nature 
of a private claim, but it is a case against Colonel 
| Mitchell as an officer of the United States; and, if 
|| he has acted within the instructions of his orders, 
the United States is bound to repay him. 

But I beg to say to the Senator from Missis- | 
|, sippi, (Mr. Davis,] that the object he has in view | 
| of protecting this man from the operation of the | 
| judgment cannot be obtained by the process which || 

he has proposed. The time has elapsed within | 
|| which a writ of error by supersedeas can be sued. 
|| A writ of error by supersedeas must be sued within 
ten days after the judgment is rendered. It is too | 
|| late to prevent the operation of the judgment in || 
this case. There is therefore no object which will | 
be accomplished by this amendment, unless it be 
to express the determination of the United States 
ultimately to indemnify this individual. 

The PRESIDENT. The Chair will state that | 
the question is whether the amendment will be | 
received, 


| Mr. BERRIEN. 





I yield the floor. 
Mr. RUSK. The mischief in this case is not 
}in the rule. The rule expressly excludes a pri- 
| vate claim, and this clearly is a private claim, all | 
|, the reasoning in the world about his being a public | 
|| officer to the contrary notwithstanding. The judg- | 
| ment has gone against him in his private capacity. 
W hat will be the practical operation if we sustain 
|| this view? It will be that every claimant who con- 
siders that he has just as much claim as Colonel | 
Mitchell, will go to the Secretary for an estimate 
to ascertain the amount. The amount in this case || 
has been ascertained by a judgment of the court. 
|| That may have been done in other cases. I have | 
| one just such case as this in my charge. 
|| Mr. HUNTER. Mr. President, the Senator || 
|| from ‘Texas says the fault is in the rule, and that | 
| 
| 





| the whole difficulty arises out of that. It was not 
| to be supposed that any rule which could be in- | 
| troduced that related to so large a class of the 
business which is presented to the Senate, could | 
be executed without some difficulty at first. In 
my opinion there is no fault in the rule and no 
difficulty in relation to it, beyond what might 
reasonably have been expected from it. It is a 
rule very similar in principle to one which has || 
been adopted and practiced upon in the House of 
Representatives, and which has proved to have 
been very salutary in its consequences upon the 
legislation of that body. 

I know there is a difficulty in ascertaining what | 
| are private claims. Here lies the whole difficulty 
in the present instance, The rule is specific, and 
it excludes private claims, whether they may have 
been sanctioned by the single action of the Senate 
before, or whether they may be estimated for by || 
the head of a Department. The whole question 
then is, what is a private claim? In the House 
|| they have settled the matter, as I understand, by 
a course of judicial interpretation, if 1 may so say; 
that is, by a long course of precedents. But there 
is one distinction which it seems to me would strike 
| everybody in relation to this matter. A claim 
which involves an obligation between the Govern- 
/ment and a public officer, it seems to me, is not 
_ and cannot be regarded as a private claim, although 
| it may be for the benefit of an individual. If it 1s 
| founded on a law passed by both Houses of Con- | 

gress and sanctioned by the President, it cannot || 
bea private claim. But a claim which does not || 
| refer to the liability of any public officer, or which | 
| is not founded upon some law of Congress, is, I | 
' apprehend,’‘a private claim. The question in rela- l 














‘arise out of some 


and a public officer, arising out of a matter of pub- 


_ ment is in order. 
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does this Claim 
: ivate claim? | 
pes I It is a matter which arises eae 
of an obligation of the Government to a pub! 

officer, out of a matter of official and Public du “ 
It is very different from a claim which wound 


come within the principle of a pr 
think it does not. 


uity which an indiyy,,. 

might choose to establish codunt the Gites. 
because of some wrongful act on the part of the 
officers, or because of some loss sustained by th 

action of the Government. There would seem e 
be an obvious propriety why such claims as this 
should he admitted, partieularty when they are 
estimated for by the heads of Departments. They 
are to some extent the judges of what are th» 
duties of public officers, and what are the obliga. 
tions of the Government to these public officers, 


| and, being so, they may well estimate in relation 
/to this matter. It seems to me that here is one 
| distinction, I will not say it is the only one, which 


shows the difference between a public and priv 


° ate 
claim. 


In a transaction between the Government 


lic duty, it seems to me the claim is public anq 
not private. 

Now, in relation to the objections sugeested 1, 
the rule by the Senator from Texas. He says 


| that every claimant will try to get the head of a 


Department to estimate fora claim in this way, 
and thus gain an advantage through the heads of 
the Departments. If we look to the distinction 
which hee drawn between public and private 
claims, this could not be done; but are we to sup- 

ose that the head of the Department would lend 
himealf te such things? This matter was thought 
of at the time the bill was framed. I consulted 
friends on both sides of the House in relation to 
it, and it was suggested that it was indispensable 
to allow an amendment to be offered at the sugges- 
tion of the head of a Department, because per 
chance an Administration might be in a minority, 
and if it was in a minority it could not present its 
propositions unless the rule permitted amend- 
ments to be offered estimated by the heads of the 
Departments, and thus permitted friends of an 
Administration to offer amendments on the faith 
of the estimates. That portion of the rule seems 
to me to be essential. I do not believe that in the 
end it will lead to any mischief. I believe the 


| rule itself has proved to be a valuable one, and wil! 


be more valuable as the matter shall be settled by 
precedent and the interpretation of the Senate. 

I think the distinction which I have sought to 
establish between a private and a public claim is« 
just one. If it bea just one, then this amend- 
Objection has been made to this 
because it is said there has been no estimate for 
it; but there has been an estimate. The chair- 
man of the Committee on Military Affairs has 
produced an estimate, and there was one which | 
was so unfortunate as to lose yesterday, which 
will account for a fact which seems to have struck 
some gentlemen with surprise. The clerk of the 


| Committee on Finance, at the request of some 
| member of the committee, wrote to the Secretary 
_to know what his estimate was, as the original 


one had been lost. Therefore it was in answer 
to this letter that the estimate was made whicli 


| has been read to the Senate. 


Mr. WHITCOMB. I would ask the honorable 


| Senator from Virginia how the case would stand 


if this officer, or any other officer, had committed 
a trespass on a private individual without any pre- 
tence whatever that he was advancing the public 
interests? I presume it would not be pretended if 


' he were sued and judgment recovered against him 


in that case, and he were to think proper to prefer 


a claim to the Congress of the United States for in- 


demnity, that it was not aprivate claim. I presume 
all would admit that it would be a private claim. 


| How are we to know that this case does not come 


within the category of private claims? It is a matter 
to be determined. It is a matter in futuro. In all 


| deference to the Senator, I think he is begging the 


question when he ae to make out that this 
is not a private claim. It seems to me that it is 


| private claim, and therefore is not admissible un- 
| der the rule 


The PRESIDENT. The question will be put 
to the Senate whether, under the rule which they 
have adopted, the amendment can be offered and 
received. 

The question being taken by yeas and nays, re- 
sulted as follows: 
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1851 
yEAS—Messrs. Atchison, Badger, Baldwin, Bell, Ber- 
en, Clarke, Davis of Massachusetts, Davis of Mississippi, 
D -kinson, Dodge of Wisconsin, Ewing, Foote, Greene, 
vy, Hunter, Jones, Miller, Morton, Pearce, Rantoul, 





pare Oy Smith, Wales, and Yulee—24. 
NAY S—Messrs. Borland, Bradbury, Bright, Cass, Chase, 


Dawson, Dodge of Iowa, Downs, Felich, Hale, Hamlin, 
Houston, King, Norris, Rusk, Sebastian, Sturgeon, Turney, 
Underwood, Walker, and Whitcomb—2l. 

So it was decided that it was in order to intro- 
duce the amendment, 

Mr. BRIGHT. I move that the Senate now 
adjourn. 

Mr. DAVIS, of Massachusetts. I would’ be 
obliged to the Senator if he will withdraw the mo- 
tion for a moment. 

Mr. BRIGHT. I will withdraw it if the gen- 
tleman will renew it. 

Mr. DAVIS, of Massachusetts. I will. Ide- 
sire to give notice to the Senate that, at the earliest 
moment I can obtain the floor, 1 shall ask the Sen- 
ate to take up the bill making appropriations for 
the improvement of certain rivers and harbors. I 
give this notice so that gentlemen may act accord- 
ingly. {£ now, in accordance with my promise, 
renew the motion to adjourn. 

Mr. FOOTE. I wish to state that there is very 
important executive business to be disposed of, 
and J shall ask the Senate at the earliest period to- 
morrow to go into executive session. 

The motion to adjourn was not agreed to. 


Mr. MASON. Itwasmy fortune to beat the head 
of the Committee of Claims at the last Congress, 
and to pass upon the claim of Harmony, which 
isthe subject of this amendment. [ found that, 
during the Mexican war, the Government had in- 
terposed its arm and had seized the property of a 
citizen, and converted it to its own use for military 
vurposes, and ruined him, or very nearly ruined 
nim. The claim was examined by the committee 
with a great deal of care, and it was reported upon 
favorably to the Senate. I do not recollect what 
action was had in the Senate upon the bill. I re- 
member there was a contest on it, but [ do not 
renember whether it was finally passed or not. * I 
heard nothing more of the claim, but I saw in the 
newspapers that the claimant had abandoned Con- 
gress, as well he might, and had brought his ac- 
tion in the courts of New York, against the officer 
who, in the discharge of his duty, had inflicted 
this wrong. I understand, too, that the court in 
New York pronounced a judgment in his favor, 
which is the subject of this amendment, and which 
has been decided by the Senate to be in order as 
an amendment to this bill. I was satisfied of its 
justice. Its amountI do not recollect. I am free 
to say, that, although this claimant, who is a New 
Yorker or a Spaniard, was personally a stranger 
to me, I was struck with his good sense and pro- 
priety in abandoning his position here as a suppli- 
cant to Congress, and seeking redress by law. 
Now, although it is very true that in the organi- 
zation of this Government the judgment of the 
courts is not binding upon the United States, yet 
if he has got a judgment from the courts, I do not 
know that there can be stronger evidence of the 
validity of the claim. I shall therefore vote with 
pleasure for the amendment. 

Mr. BRIGHT. The speech which has been 
made by the honorable Senator from Virginia, and 
that made by the honorable Senator from Missis- 
sippi, [Mr. Davis,] a few moments since, show 
the folly and injustice of forcing gentlemen to vote 
on private claims, under the circumstances we are 
now called upon to vote for this. The honorable 
Senator from Virginia states that, as chairman of 
the Committee of Claims, he examined this case 
two years ago, and found it to be a case of strong 
merit; that the strong arm of the Government had 
been interposed between this private citizen and 
his property, and the property taken and converted 
‘o the use of the Government. The honorable 
Senator from Mississippi a few moments ago, 
stated that he had examined the case from begin- 
ning to end, and he read from evidence he had 
before him, but he did not understand that the 

overnment ever appropriated to their own use 
one dollar of thiq individual’s property without 
paying for it. Hie put the claim on another and 
entirely different ground. 

Mr. DAVIS, of Mississippi. I cannot claim to 
have examined this matter in full from beginning 
to end. The evidence, as I stated, holding the 
letter from the Solicitor of the Treasury in my 

d, was very voluminous, and the Solicitor was 
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| the 


| was made to the other House of Congress. 


not able to have it copied and sent to the commit- | 
tee at the time he sent the record. There is cer- 
ih avery great difference of opinion between | 
Senator from Virginia and the report which 
That 
this officer committed an act of injustice, that this 
individual, on account of the delay and reluctance 
of Congress to do him justice, has been driven to 
the courts, sounds strangely in my ear. This case 


_ came before Congress, and the Senator from Vir- 


ginia was one of a committee who, with ex parte 
evidence, reported a bill in favor of the claimant. 
The committee of the House of Representatives 
examined the matter, probably with a little more | 


| investigation of witnesses, and they reported ex- 
| actly the reverse of the opinion which the honor- | 
| able Senator states that he entertains. 


| ported in favor of the claim, 


Several Senators. ‘The House committee re- | 
ported in favor of the claimant. 


Mr. DAVIS, of erent I know they re- 


yut, as I said before, 


_ they reported exactly the reverse of what the Sen- 


ator from Virginia states as his opinion. 


They 


| set forth that, in making the seizure complained 


of, Lieutenant Colonel Mitchell acted in obedience 


| to the orders of Co!suei Doniphan, his superior | 


| nel Mitchell, it is of little consequence, I apprehend, 


and commanding officer. The same fact appears | 
in the trial at New York. The same report says 
that Colonel Doniphan was fully justified in taking 
the responsibility of seizing the property, and that 


| both Colonel Doniphan and Colonel Mitchell, the 


one in ordering and the other in making the seiz- | 
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panying documents, containing all the information 


—_————_— -———_ —— 


| im the Department. 


ure, acted in the honest conviction that it was ne- || 


cessary to secure the safety of the troops under | 
their command. 


The Solicitor of the Treasury | 


says that to his mind that fact has not been ques- || 


tioned. In winding up his letter in relation to this 
matter, he says: 


**So far as the action of Congress is concerned in con- 
sidering the propriety of passing a bill for the relief of Colo- 
} 
whethera writ of error be brought or not. as I am informed 
that Colonel Mitchell asks Congress to protect him from 


| any judgment which may be ultimately rendered against 











him. If, upon a full examination of the whole case, it shall 
be deemed proper to take it tothe Supreme Court, and the 
judgment should be reversed, then, for the time being, there 
would be nothing for the act for Colonel Mitchell’s relief to 
restupon. If, in the event of a reversal of the judgment, a 
venire de novo be awarded, and a second verdict and judg- 
ment be rendered against him, the act would still stand be- 
tween him andall harm. If, on the other hand, it shall be 
decided by the law officers of the Government that there 
Was no misdirection of the judge on any point of law, and 
that, therefore, the prosecution of a writ of error would be 
unavailing, then the act would immediately relieve Colonel 
Mitchell from the anxiety and embarrassments which he 
must necessarily feel in consequence of the existence of 
this large judgment against him.”’ 

This letter of the Solicitor shows that he has the 
matter under consideration, with a view to bring 
it up on a writ of error. The Senator from Vir- 
ginia must have learned from gentlemen opposing 
this claim in this debate that they believe the 
judgment is wrong and should never have been 
obtained; and it has been charged, by one who 
has examined it and has private letters on the sub- 
ject, that it was brought about by collusion. I 
think it is very evident that if there has not been 
collusion there has been great neglect. This is 
not the time nor the occasion to argue the conduct 
of the court. The question is not now whether 
Harmony was injured or not; the question is 
whether the Government will protect an officer 
who has done his duty, and merely his duty, from 
the operation of an execution which would be ru- 
inous to him? That is the whole question which 
the Senate has before it. 1 will again state that if 
this amendment be adopted it will go in aid of the 
further examination of the case before the Supreme 
Court, while it serves also to protect the officer. 

Mr. BRIGHT. 
all that I desire—showing the difference of opinion 
existing between the friends of this amendment— 
and I now move that the Senate adjourn. 

The motion was agreed to, and the Senate ad- 
journed. 


IN SENATE. 
Saturpay, March 1, 1851. 


A message was received from the President of 
the United States, sent in compliance with a reso- 
lution of the Senate of the 16th ultimo, requesting 
information touching the difficulties between the 
British authorities and San Salvador, transmitting 


The communication, on the motion of Mr. DA- 
VIS, of Massachusetts, was ordered to be printed. 


CREDENTIALS OF MR. BAYARD. 

Mr. WALES presented the credentials of the 
Hon. James A. Bayarp, chosen a Senator by the 
Legislature of Delaware for the term of six years, 
commencing the 4th day of March .next; which 
were read. 

MEMORIALS. 

Mr. WALES presented a memorial, signed by 
the Governor of the State of Delaware, Speaker of 
the Senate, and members of the Legislature, ex- 
pressing a feeling of deep interest in the establish- 
ment of the line of steamers to Africa, as recom- 
mended by the Committee on Naval Affairs in the 
House of Representatives, and earnestly recom- 
mending that the bill, as there reported, may meet 
the favorable consideration of both Houses of Con- 
gress; which was referred to the Committee on 
Naval Affairs. 

Also, a memorial from citizens of Delaware 
engaged in agricultural pursuits, remonstrating 
strongly against the passage of the bill proposing 
a reciprocity in the exchange of certain agricultural 
products between Canada and the United States, 
considering it a measure decidedly opposed to their 
interests and the interests of agriculturists gener- 
ally, and its evils in no way compensated by the 
bonus offered in the free navigation of the St. Law- 
rence; which was ordered to lie on the table. 


CONSTRUCTIVE MILEAGE. 


On the motion of Mr. PEARCE, the Senate 
proceeded to the consideration of the bill to amend 
an act entitled **An act allowing compensation 
to the members of the Senate, members of the 


| House of Representatives of the United States, 


| detain the Senate 


|| and to the Delegates of the Territories, and repeal- 


ing all other laws on that subject. 

Mr. PEARCE. Mr. President, I bee leave to 
for about five minutes, while @ 
explain the motives which led me to introduce this 
bill. The compensation of members of Congress 
was fixed by the act of I818. That act provided, 
besides the ordinary per diem allowance for at- 
tendance upon the sessions of the Senate and House 
of Representatives, that Senators should be al- 
lowed compensation at the rate of eight dollars for 
every twenty miles, estimating the distance by the 
most usual route from their place of residence to 
the seat of Congress, at the commencement and 
end of every such session and meeting; and the 
first section of the act declared that this should be 


| the rule at every session of Congress, and at every 
meeting of the Senate in the recess of Congress, 


! 


I have succeeded in affecting | 


after the third day of March, 1817. For many 
years no construction was given to this act under 
which any member of the Senate received com 
pensation in the way of mileage, as it is usually 
termed, at the called session of the Senate, upon 
the commencement of a new Administration. But 
in the year 1841 such a construction was given to 
it as that a member of the House of Representa- 
tives, whose term had just expired, received his 
mileage upon being transferred to the Senate by 
the appointment of his State Legislature. And in 
the year 1845 the Vice President of the United 
States gave a construction to this act, and filed a 
written opinion, drawn up with great ability, in 
which he gave it as his decided conviction that all 
members of the Senate were entitled to these al- 
lowances, usually called mileage, at the commence- 
ment of each called session, or every four years. 
That construction was repeated by the presiding 
officer of the Senate some four years afterwards, 
and, upon being submitted to the consideration of 


| the members of the Senate most eminent as ju- 


rists—and 1 will beg leave to say, most eminent 
for their purity of private character, disinterest- 
edness, and strict integrity—it was found that 
they entertained the same opinion which had 
been declared by the presiding officers of the Sen- 
ate. Under this construction, members received 


| what has commonly been called constructive mile- 


| 


age, though, as I think, this was nothing more 
nor less than the compensation allowed by the law 
of Congress. There were some members, how- 
ever, who entertained doubt upon the matter, and 
the opinion prevailed to some extent in the coun- 
try that even if this construction of the act were a 


a report from the Secretary of State, with accom- || legitimate one, the effect of the construction was 
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not in contemplation by the framers of the act. 
An opinion also prevailed that this compensation 
was out of proportion to that which was allowed 
to members of the Senate at the regular session of 
Congress, there being no adequate services for 
these allowances, which in some cases were large, 
while in others they were very small. 

In the other House—I do not speak of what 
has been done this session—great jealousy has 
prevailed upon this subject. They have attempted 
to force the Senate to relinquish these legal allow- 
ances, (for such I consider them,) by amendments 
put upon the appropriation bill; and we know that 
the passage of the appropriation bills has been en- 
dungered, and may be endangered, in consequence 
of the different opinions between the Senate and 
House. However unjustly the reproach may have 
been thrown upon members of the Senate in con- 
sequence of their accepting this mileage, I think 
Senators cannot be insensible to the propriety and 
necessity of a due regard for their own dignity, 
and to the importance of avoiding any imputation, 
however unjust, which may impair their dignity 
or diminish the confidence which the country has 
hitherto reposed in the purity and disinterestedness 
of the Senate. «1 am satisfied that every member 
di the Senate here would disdain a construction 
which is merely applied to his self-interest—I am 
satisfied that every member of the Senate desires 
not only that the Senate should be pure, but that 
it shall be set free from the remotest suspicion of 
anything that can throw astain upon its reputation. 
I trust, therefore, that the Senate will not hesitate 
to take the initiative in this matter, and put it be- 
yond the pessibility of any cavil whatever, and 
vindicate heir character from any reproach that 
may, justly or unjustly, on this account be attached 
tothem. The bill simply provides that the com- 
pensation Senators shall receive at these called 
sessions shall be no other than the ordinary per 
diem allowance, except in cases of a Senator taking 
his seat upon such an occasion for the first time. 
I hope, sir, after this explanation, that the Senate 
vhill not hesitate to order the bill to be engrossed, 
read a third time, and passed. 

Mr. FOOTE. Ido hope, without further dis- 
cussion, that this bill may be passed. 

Mr. WALKER. Mr. President, I believe this 
bill has not passed the ordeal of any committee, 
but hus now got into Committee of the Whole 
somewhat strangely. I move to refer the bill to 
the Committee en the Judiciary. 

Mr. BUTLER. Lhope not. It is a delicate 
subject, and no committee ought to be required to 
pass upon it. It ought to be considered in the 
body of the Senate. 

Mr.CLAY. Mr. President, will the Senate do 
me the favor to listen toa few words of advice 
from an old man, and one who took his seat in 
this body many years since—a long time before 
many that | now see around me? Sir, | have al- 
ways had a profound respect for the Senate. It 
is worthy of it, from its high constitutional pow- 
ers, and from the importance of the functions with 
which it isinvested, It ought to preserve inviolate 
the public confidence. Ihope it willdo so. But, 
sir, allow me to say, that of all the causes of the 
withdrawal or impairing of public confidence, 
either in men or in bodies, none is so likely to pro- 
duce an injurious influence as the assumption or 
presumption that the body or the individual acts 
from selfish, interested, or sordid motives. Sir, I 
was a member of the House of Representatives, 
and the presiding officer of that House, when the 
act of 1818 was passed; and I take upon myself to 


express the confident belief that not a solitary | 


member of that body ever supposed that that act 
was susceptible of the construction which has been 
subsequently given to it, by which, without travel- 
ing at all, upon mere constructive travel, large 
allowances have been made out of the public 
‘Treasury. Iam perfectly sure not a member ever 
intended that the law should have that operation. 
Ido not mean to take up the question what is the 
true interpretation of the act of 1818. I think it is 
susceptible of the two interpretations which have 
been given to it by different minds. My mind in- 
clines to that which is in opposition to the inter- 
pretation which it has received from a late presiding 
officer of the Senate. But with respect to the past, 
letus consider it as past. With respect to the in- 
terpretation which has been given to the law, right 


or wrong, let it pass without further animadversion | 


or notice. But at the same time let us do whatever 
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the public confidence by the use made of that in- 
terpretation of the law to which I have referred. 
Sir, we know that the other branch of the Le- 


gislature, at the last session, passed a restriction | 
upon this mileage act. We know the consequences | 


to which it led. We know that it came very near 
stopping the wheels of Government by the defeat 
of the appropriation bill. 

I have not looked at the appropriation bill which 
the House have sent us, but I understand the pres- 
ent appropriation bill contains a similar restriction. 
Now, sir, Ll agree with the mode that has been 
proposed by the Senator from Maryland, [Mr. 


‘| Pearce,] to obviate this difficulty. It is the most 
' regular, the most correct, and the most conforma- 


ble to the dignity and character of the Senate. 
Let us legislate now, and not wait, when there is 
already too much disposition to crowd further 
legislation into a general appropriation bill; let us 
legislate by a suitable bill cdepied to the case un- 


der consideration; and, sir, let us show the House, | 


let us show the country, that we are not animated 


hy the selfish and sordid motives which have been || 
attributed to this body. Let us pass the bill. I | 


would not commit it. Commit it for what? We 
all know whatitis. I think the commitment of it 
is irreconcilable with what is due to the Senate. 
Let us pass it if we can. I would pass it silently. 


Tam sorry that I have felt compelled tosay anything, | 


and it is only on account of my long services and 
great age that I have felt constrained to say even 
these few words. Let us, however, pass the bill 
and send it to the House, and show them that there 
is no necessity for that irregular legislation which 
they have proposod by inserting the restriction in 
the appropriation bill. 

Mr. WALKER withdrew his motion. 

No amendment being made, the bill was re- 


| ported to the Senate, and ordered to be engrossed 


for a third reading, and was then, by unanimous 


| consent, read a third time and passed. 


SUSPENSION OF THE SIXTEENTH RULE. 


Mr. HUNTER submitted the following reso- 
lution: 


Resolved, That the 16th joint rule of the two Houses be 
suspended for the remainder of the present session. 


Mr. HAMLIN suggested that the resolution 


should not be so general in its character, but | 


should be limited to this day. 

Mr. HUNTER so modified the resolution as 
to restrict it to this day, and, thus modified, the 
resolution was passed. 


RIVER AND HARBOR BILL. 


Mr. BADGER. Mr. President, I move that 
the Senate now postpone the previous orders for 
the purpose of proceeding to the consideration of 
the river and harbor bill. 

Mr. HUNTER. The river and harbor bill 
ought not to precede the appropriation bill. If it 
is persisted in, I must call for the yeas and nays 
on that motion. 

Mr. BADGER. I have no objection to the 
call for the yeas and nays. 


Mr. BRADBURY. I have a report from the 


Committee on the Judiciary which I have been in- | 


structed to submit. I hope the gentleman will 
withdraw his motion to allow this report to be 
submitted. It relates to an important subject. 

The yeas and nays were ordered. 

Mr. BORLAND. Before the question is put, 
I want to appeal to the Senate not to adopt this 
motion, but to let committees get clear of the re- 
ports they have on their desks. This is the last 
day on which we shall have an opportunity to do 
so. The business of the Senate will not be com- 
pleted, and committees will not be able to do their 
duty, and to put the Senate in possession of the 
work they have been ordered by the Senate to do, 


_ unless they have an opportunity to report. It will 
_ take but a few minutes, and I hope the Senate will 


ree to it. 

Mr. FOOTE. Mr. President, for days past I 
have been very anxious to bring various matters 
to the attention of the Senate. I havemade many 
efforts for that purpose. If the business of the 
Senate had been conducted in regular order, I 


should have had a fair opportunity to take my 
| turn; but Senators have brought up matters out of 
| their regular course, and cut me off. Without 


intending to indicate the least hostility to this meas- 


) ure, I shall vote against the proposition, conceiv- 
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| we can to recover it, if we have in any degree lost | ing it to be wholly irregular, and, under the ae 


| cumstances of the case, wholly unjustifiable—fo, 
| the civil and diplomatic appropriation bij] ought 
to be taken up first, as it is a matter in which the 
whole nation is concerned. I trust this particular 
measure may not be thrust upon Us so unse 
ably, and pushed forward with such pertinacity 
to the neglect of matters affecting the most vital 
interests of the country. I shall, therefore, vote 
against it. I have nowa resolution which has 
been lying upon my table for the last four days 
| which I have been very anxious to offer—a rego, 
lution of ere at the instance of one of the De. 
partments; but, although it will not occu DY five 
'minutes, J am not permitted to offer it. esol. 
tions were not called for yesterday morning, nor 
allowed to be offered; and during the whole day | 
was in hopes of getting an opportunity of attend- 
| ing to the matter, but in vain. Besides that, we 
have three important treaties to attend to in exec. 
utive session, which, if not ratified at this session 
will become a nullity. These are all important 
matters, and I cannot understand why it is that 
this measure is to be taken up out of the regular 
course, and thrust upon us to the entire defeat of 
the important legislation of the country. 

Mr. HUNTER. Perhaps it is my duty to in- 
form the Senate that I am authorized to say it js 
the opinion of experienced members of the House 
|| of Representatives that, unless the civil and diplo- 
| matic appropriation bill gets down to that body this 
morning, there is some doubt as to its passage. If 
| we get that up, we could go through it in an hour 
| or two, and then go into executive session on the 
|| business referred to by my friend from Mississip- 
pi. Perhaps we could better accommodate all 
parties by going to work immediately upon the 
| civil and diplomatic appropriation bill. 

Mr. RUSK. Mr. President, I shall vote against 
the proposition to take up this bill, not with refer- 
ence to the bill itself, but because I have a report 
to make, from the Committee on the Post Office 
and Post Roads, of a post-route bill. Unless | 
can get it acted on to-day it will be lost. It will 
not occasion any discussion; but the other bill will 
provoke discussion. It is idle to suppose that we 
can get a vote upon it without a great deal of dis- 
cussion. 

Mr. DAVIS, of Massachusetts. I apprehend 
it will depend upon those who oppose the bill 
whether there will be much discussion upon it. It 
is true that itisa bill of considerable importance— 
it is also true that we have but two days of the 
session remaining, and therefore if this bill be not 
now taken up, I shall have little hope of its being 
| acted upon at all, 

Mr. BUTLER. I wish to say one word. There 
are so many riding this hobby that they will break 
itdown. So far as I am concerned, I give notice 
that I am not, by any kind of duress, to be forced 
to vote upon the bill without discussion. 

Mr. FOOTE. Mr. President, I feel bound to 
say, in addition to what the honorable Senators 
have said, that although the main features of that 
bill as proposed are such as may be approved by 
a majority of the body, there are features in it 
| which, I venture to say, are not satisfactory to ten 
members of the Senate. It is certain, therefore, 
that controversy, long and extended controversy, 
willensue. Ifthe peculiar friends of the bill urge 
it upon us in its present shape, erroneous as I be- 
lieve it to be in many of its features, they must not 
expect it to pass without material modifications. 

hile up, I wish to make a suggestion to the 
honorable gentleman who moved to take up this 
| bill, which I trust will be acceded to. Let the 
morning business be disposed of, let the civil and 
| diplomatic appropriation bill be taken up and dis- 
|| posed of, let the post-route bill be disposed of; 
|| then I will be perfectly willing, for one, to aid in 
|| taking up this bill and see what we can do to put 
1 it into proper shape for passage, if there be any 
| part of it to which we can give our assent. 
|| Mr. TURNEY. Mr. President, I shall vote 
| against this motion, because it is out of time. 
There are upon your table several bills upon their 
third reading, some of which have been amended, 
|| rendering it necessary that they should go back to 
|| the House; and measures of great importance that 
| have been matured by this body will be lost or 
|| greatly endangered by taking up this bill at this 
| particular juncture. For the purpose, therefore, 
| of testing the sense of the Senate, and to put the 
|| whole matter beyond debate upon the motion to 


ason- 





sanolh 














188 


— 
— 


take 
table. 
Mr 
and t 
follov 
YE! 
Clarke 
Foote, 
Norris 
NA’ 
Chase: 
Dickir 
Ewing 
toul, 
Walke 


Mr 
mitte 
that 1 
the P 
can 

ass 
i is! 
tion | 
motit 
and | 
appre 
sible 

M 
his @ 

Mi 
urgel 
get tl 
ation 
Ther 
ence 
time 
morr 
rise t 
it dor 
shoul 
Sena 
not 

M 
my n 
civil 
last n 
been 
"a: 
M 
wes 
that 
bers 
up a 
durit 
grea 
ame 
mus’ 
of tl 
pror 
my 
will 
grea 
set ¢ 
any 
Mai 
liev 
afte: 
as § 
N 
the 
take 
he ¢ 
and 
bili 

h 
mot 
ace 
oby 
mes 
of | 
on 
app 
in 
mit 
of 
Ho 
pos 
the 
bot 
pro 
pro 
rea 
} 
aS | 
tak 
act 





1951. 


p the bill, I move to lay that motion on the 


take u 
table. 


Mr. 


BADGER called for the yeas and nays, | 
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| _ Mr, FOOTE. I must say that if unnecessary 


and they were ordered, and, being taken, were as | 


follow: 


| irregular propositions. 


yEAS—Messrs. Atchison, Borland, Bradbury, Butler, | | 


clarke, Clemens, Davis of Mississippi, Dawson, Downs, 
Foote, Gwin, Hale, Hamlin, Hunter, King, Mason, Morton, 
yorris, Rhett, Rusk, Soulé, Turney, and Yulee—23. 
“WAYS—Messrs. Badger, Baldwin, Bell, Bright, Cass, 
chase, Clay, Cooper, Davis of Massachusetts, Dayton, 
pickinson, Dodge of Wisconsin Dodge of Lowa, Douglas, | 
Ewing, Feleh, Greene, Jones, Miller, Pearce, Pratt, Ran- 
joul, Sebastian, Seward, Smith, Underwood, W ales, 
Walker, and Whitcomb—30. 


Mr. BRADBURY. Thechairman of the Com- 
mittee on Finance (Mr. Hunter] has informed us 
that if this bill is taken up to-day it will endanger 
the passage of the appropriation bills. This bill 
can be taken up on Monday, because if it should 
nass it will not have to be returned to the House. 
lris necessary, however, that the other appropria- 
tion bills should go to the House. If, then, this 
motion is persisted in, and the bill is taken up, 
and by so Seles it defeats the civil and diplomatic 
appropriation bill, those who do it will be respon- 
sible for that defeat. 

Mr. BADGER. Certainly; every man will have 
his own responsibility to bear. 

Mr. HUNTER. lam sorry to have to be so 
urgent upon the Senate; but really, unless we can 
get through with the civiland diplomatic appropri- | 
ation bill to-day, I cannot foretell the result. 
There must of necessity be a committee of confer- 
ence upon that bill, and it ought to be passed in| 
time to enable that committee to act upon it to- 
morrow. Itisa bill which I am afraid will give 
rise to much dispute between the two Houses, and 
itdoes seem to me to be very important that we 
should act upon it at once. I hope, then, the 
Senator from North Carolina [Mr. Simecei will 
not persist in his motion until this bill be passed. 

Mr. BADGER. I am obliged to insist upon 
my motion. As to the propriety of passing the | 
avil and diplomatic bill, if we had remained here 
last night but two hours later, the bill would have 
been passed, and there would have been an end to 
i. We adjourned yesterday before seven o’clock. 

Mr. FOOTE. There is no good reason why 
we should not finish the bill to-day. We all know 
that there is a considerable number of the mem- 
vers of this body who will not stay here and keep | 
up a quorum, and we may expect that to-day, and 
during every day of the session. It is a source of | 
great regret to me, and has been since I have been | 
amember of this body. But it is so, and we | 
must accommodate ovrselves to the circumstances | 
of the occasion. If the civil and diplomatic ap- | 
propriation bill is not taken up this morning, in 
my opinion it may be safely prophesied that it 
will be defeated; and I think the responsibility is | 
greatly too serious for any one gentleman, or any | 
set of gentlemen, to assume to themselves. At 
any rate, as has been well said by the Senator from 
Maine, (Mr. Brapsury,] some of us will be re- 
lieved from the responsibility of defeating that bill 
afier we have done all we can to have it taken up 
as soon as possible. 

Mr. BADGER. As to the remark in regard to 
the subject of responsibility, every member must 
lake the responsibility of those measures which | 
he advocates, and those motions which he makes; 
and 1 will willingly take my share of responsi- 
duty, 

Mr. DICKINSON. I voted against laying this 
motion upon the table; but I wish now to say that 
‘considerable portion of the time of the Senate is 
obviously spent in a struggle between particular 
ineasures, Now, I think the best way to dispose 


| time is consumed in the discussion of this ques- 


tion, it is not the fault of those who oppose the 
measure, but the fault of those who introduce these 
I feel bound to say that, 
in taking the course which I am now taking, I do 
not wish to be understood as exhibiting hostility 
to all the parts of this bill. There are features of 
it that I warmly approve, as I do anything that is 


|| of a national character; but, so far as it is other- 


wise than strictly national in its character—so far 


| a8 it indicates anything like a compact upon the 


subject of internal improvements, I am wholly op- 


| posed to it, and I shall deem it my duty at the 


pre time to present my objections and do what 


can to defeat the bill, which, in my opinion, will 


| not only consign this country to ruin, but will in- 


| give. 


| everything in his power, to 


| without discussion, or vote it down. 


volve it in the deepest disgrace. 

The PRESIDENT. The bill is not yet under 
consideration. . 

Mr. BORLAND. Since the remarks of the 
Senator from Mississippi I shall change the vote 
which I proposed to give on this motion, because 
I find the opposition to it seems to come from the 
enemies of the bill, whereas I am in favor of it, 
although it has some objectionable features. I do 
not wish to be misunderstood on the vote I shall 
Although I was originally opposed to ta- 
king up the bill this morning, because I thought it 
might be attended to hereafter, yet as I find that 
the enemies of the bill seem anxious to prevent its 
consideration at this time I shall vote to take it up. 

Mr. JONES. There is no doubt that every 
member of the Senate is anxious for, and will do 
ass the civil and dip- 
sropriation bill. if they are anxious to 
oe will pass the river and harbor bill 
I am in 
favor of taking it up and voting upon it now. 

Mr. FOOTE. I wish simply to make one re- 
mark to avoid misunderstanding. 

Mr. EWING. I rise to a point of order; and 


lomatic ap 
do that, t 


| that is, that the Senator from Mississi - has 
spoken four times on this motion already. augh- 





| 
r. FOOTE. That is true; but I hope the Sen- 


| ator will withdraw his 


oint of order, as | wish 

al ddolametin: { Laughter. } 
I will not press it, of course. 

If the Senator from Arkansas 


simply to makea person 
Mr. EWING. 
Mr. FOOTE. 


BE. 


] 


| ton, Dickinson, Dodge of Wisconsin, Dodge of 
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But if taking it up is to 


this bill up on the table. 


| have the etfect of defeating the Army and Navy bill, 


lL would vote to take it up; for I should like to de- 
feat these bills, until they are cut down at least 
fifty per cent. 

The question being taken by yeas and nays upon 
the motion to take up the bill, it was agreed to, as 
follows: 


YEAS—Messrs. Badger, Baldwin, Bell, Borland, Bright, 
Cass, Chase, Clay, Cooper, Davis of Massachusetts, Day 
lowa, 
Douglas, Ewing, Felch, Greene, Jones, Miller, Phelps, 
Pratt, Rantoul, Sebastian, Seward, Smith, Underwood, 
Upham, Wales, Walker, and Whitcomb—31. 

NAYS—Messrs. Atchison, Bradbury, Butler, Clarke, 
Clemens, Davis of Mississippi, Dawson, Downs, Foote, 
Gwin, Hale, Hamlin, Houston, Hunter, King, Mason, Mor 


| ton, Norris, Pearce, Rhett, Rusk, Soulé, Sturgeon, Turney, 


and Yulee—25. 

The Senate then proceeded to the consideration 
of the river and harbor bill, which eave rise to a 
long debate, which will be found in the Appen- 


| dix, 


From four o’clock to six the Senate took a re- 


} cess. 





EVENING SESSION, 
On reassembling at six o’clock— 
Mr. DICKINSON asked and obtained the unan- 


| lmous consent of the Senate to introduce a joint 


| resolution authorizing the Secretary of War to 


procure the right of Edmund Maynard to improve 
the fire-armsof the United States; which was read 
and passed to a second reading, and ordered to be 
printed. 

On motion by Mr. SEBASTIAN, ordered that 
William Vance and brothers have leaye to with 
draw their petition and papers. 


KOSSUTH AND COMPANIONS IN EXILE. 
Mr. FOOTE, by unanimous consent, submitted 
the following resolution, and asked its considera- 
tion at this time: 
Resolved, That the President be requested to communi- 


cate to the Senate (if not incompatible with the public in- 
terest) any correspondence which has taken place Seats 


| the Department of State and the Minister of the Unitec 
| States at Constantinople, respecting the release of Kossuth 


[Mr. Bortanp] intended to allude to me as one of | 


the enemies of this bill, he has done me great in- 
justice; for I had distinctly said that there were 
features in this bill which 1 warmly a prove, but 
that the bill in its present shape was a btn of enor- 
mities, and one that I could not support. I pre- 
dict that the honorable Senator from Arkansas 
himself will never vote for it in its present shape 
and form. 

Mr. BORLAND. 


I would vote for it in its 


| present form if I was unable to get it in any other 


shape. 

Mr. FOOTE. I have now explained myself— 
and I hope to be understood here and by the coun- 
try—that I am not, as unjustly charged by the 
Senator from Arkansas, opposed to this bill in 
toto, but 1 am anxious to vote for such parts of it 


| as are national in their character—such as I[ can 


of business is to dispose of that which we have | 


on hand. 
*ppropriation bill. We nearly finished it yester- 
‘ay. Iknow, from my experience upon the Com- 
mittee on Finance, it is very important, on account 
of the likelihood of struggles between the two 

ouses, that we should mature the bill as soon as 
possible. It is nota mere matter of course that 
‘te general appropriation bills must go through 
voth Houses. A great many questions arise, and 
probably may embarrass the bill. I hope the ap- 
Propriation bill will be taken up, and then I am 
ready for this or any other measure. 

Mr. WALKER. I shall vote on this occasion 
*s though this were a test vote. If this bill is not 
laken up now, it is very evident that it cannot be 
‘cted upon at all this session. 


Let us take up the civil and diplomatic || 


sanction without a violation of the radical prinei- 
ples of the creed of the Democratic party of the 
conntry. 

Mr. CLAY. I wish to say one or two words 
only. I hope the friends of the bill—the real 
friends of the bill—will insist upon immediate 
action. 

Mr. BELL. There will be no other chance at 
this session. 

Mr. CLAY. It is now or never for the bill. If 
we should take up the civil and diplomatic appro- 
priation bill, we would soon have the Navy bill up, 
then the Army bill, and this bill will not be taken 
up. Sir, there is time enough for all, if we would 


| act more and talk less. 


Mr. DOUGLAS. I shall vote to take up this 
bill at this time, for the reason that I desire to 
have an opportunity to state for what part of the 
bill Tam in favor, and what part I am against, 
with a view of trying to putit in sucha shape that 
we can pass it. That will be my reason for voting 
to take it up. 

Mr. ATCHISON. I shall vote against taking 

|up this bill; for I do not believe it is possible to 
| put it in any shape in which I shall vote for it. 


and his companions. 

Objection was made, and therefore the resolu- 
tion ties over. 

EXECUTIVE COMMUNICATIONS, 

The PRESIDENT of the Senate laid before the 
body a communication from the Secretary of War, 
made in compliance with a resolution of the Sen- 
ate calling for copies of the orders by which Brevet 
Colonel Plympton was assigned to duty according 


| to his brevet rank, with the correspondence in re- 


lation thereto; which was read and ordered to lie 
on the table. 

Also, a report from the Secretary of the Treas- 
ury relative to the experiments now being made 
with a view to test the use and economy of the 
calcium light, stating that some delay had been 
occasioned in consequence of the indisposition of 
the inventor, Professor Grant, and that therefore 
but a partial report is made, indicating the proba- 
ble success of the invention; which was read and 
ordered to lie on the table. 

Also, a letter from the Secretary of the Smith- 
sonian Institution, communicating the annual re- 
port of the Board of Regents of said Institution; 
which was read and ordered to lie on the table. 

On motion by Mr. PEARCE that it be printed, 
and that 2,000 extra copies thereof be printed, the 
motion was referred to the Committee on Printing. 


ARMY APPROPRIATION BILL. 

The bill making appropriations for the support 
of the Army for the year ending the 30th June, 
1852, was read a first and second time by unani- 
mous consent, and referred to the Committee on 
Finance. 

RELIEF OF THE CONGRESSIONAL PRINTERS. 

The joint resolution for the relief of William M. 
Belt, and his assignee, Thomas Ritchie, and for 
other purposes, was read, and ordered to a second 
reading. Rus 

The PRESIDENT. If there is no objection 
the joint resolution will have a second reading, 
with a view to reference. 

Mr. EWING. I object. 

Mr. BADGER. Does the Senator object to the 
second reading for reference? 

Mr. EWING. If it is merely for reference, I 


‘| Mr, HALE, I voted to lay the motion to take | will withdraw my objection. 
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Mr. TURNEY. I ~~ 
Mr. DICKINSON. [ would inquire if a ma- 
jority of the Senate cannot dispense with the ob- | 
rechuionye | 
The PRESIDENT. It cannot be read twice | 
on the same day but by unanimous consent. 
Mr. BADGER. I desire to know whether it | 
was understood that the second reading was to be 
for the ine ose of reference? 
| 

| 





The PRESIDENT. The Chair so stated. 

Mr. FOOTE. I do not suppose any one would 
object to it for that purpose. 

rhe PRESIDENT. It was objected to by the | 
Senator from ‘Tennessee afier the Senator from | 
Ohio withdrew his objection. 

Mr. FOOTE. Ido not think the Senator from 
Tennessee understood the object. 

Mr. TURNEY. I think I did. 

Mr. FOOTE. Iam very glad the Senator has | 
avowed that. The country will understand the 
matter. | 

Mr. DICKINSON. I give notice that on Mon- 
day I shall move to suspend the rule which re- 
quires that bills shall have separate readings on 
separate days. 


THE BOUNTY LAND BILL. 

The PRESIDENT. There are several bills on 
the table upon their third reading, which will be 
read a third time, if there be no objection. 

Several Senators. What are they? 

The PRESIDENT. The first is a joint reso- | 
lution explanatory of the act approved September 
28, 1850, estitied **An act granting bounty lands 
to certain officers and soldiers who have been en- 
gaged in the military service of the United States.”’ 

Mr. DAVIS, of Mississippi. I object to that 
being taken up. 

Mr. BORLAND. Does a single objection pre- | 
vent action on the resolution? 

The PRESIDENT. A single objection is suffi- 
cient, because other business is pending. The | 
Chair simply made the suggestion to expedite bus- 


ir. CLEMENS. I move to postpone the pend- | 
ing business for the purpose of putting that reso- 


lution upon its passage. | question whether the Senator from North Carolina 


Mr. DAVIS, of Massachusetts. I hope we | 
shall proceed to the consideration of the river and 


| Wales, and Walker—30. 
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|| Cass, Chase, Clarke, Clay, Cooper, Davis of Massachu- 


| Douglas, Ewing, Felch, Greene, Jones, Mangum, Miller, 


| amendments, and to adjourn, &c., consumed the || 





NAYS—Meesrs. Badger, Baldwin, Bell, Borland, Bright, 
setts, Dickinson, Dodge of Wisconsin, Dodge of lowa, 


Pearce, Pratt, Rantoul, Sebastian, Seward, Shields, Smith, 


So the motion was not agreed to. 


RIVER AND HARBOR BILL. 


The Senate resumed the consideration of the || 
river and harbor bill, and its discussion, votes on |) 


time of the Senate until nearly twelve o’clock. 
The proceedings thereon will be found in the Ap- 
pendix. | 
Mr. MANGUM. I desire to make an appeal || 
to the sense of justice and liberality of the friends || 
of this measure, to concur in a motion that I wish || 
to make before I close, to allow this bill to be laid || 
upon the table for thirty seconds only. I desire 
to lay a resolution on the table, and will then in- || 
stantly move to take up this bill again. I wish | 





|| simply to offer a resolution to suspend the rules, || 
ply p 


| so that bills may be read twice on the same day. || 
| Whereas, if the resolution is not laid on the table || 


this evening, it can be objected to, and the object || 
cannot be accomplished. 


Mr. UNDERWOOD. Iask the yeas and nays | 


| on the question of laying the bill upon the table. || 


| diately taken up? 


harbor bill. | 


The PRESIDENT. If there be any objection | 
made, the Chair will be obliged to call up the un- | 
finished business, which is the bill with respect to 
the improvement of rivers and harbors. The 
Senator from Alabama moves to postpone the fur- 
ther consideration of that bill with a view to take 
up a joint resolution on its third reading. 

Mr. FOOTE. My friend from Alabama will 
perhaps withdraw his motion when I make a sug- | 
gestion to him. I will certainly vote in support of 
his motion if we can first act upon a matter of vi- 
tal importance. I announced yesterday that I was 


very anxious to have an executive session of the || 


Senate, for certain reasons which I stated. I an- 
nounced to-day, before we took a recess, that | 
should, as soo: as we went into session this even- 
ing, move for an executive session on three im- 


| 


portant treaties. I am exceedingly anxious, if | 


any business is to be taken up except that which 
occupied our attention this morning, we should go 


The yeas and nays were ordered. \| 

Mr. PEARCE. I desire to ask aquestion. If 
the Senate should lay this bill upon the table, and 
the Senator should offer his motion to repeal the 
rule of the Senate, will it be in order to act upon || 
that, if objection be made? 

The PRESIDENT. Not to-day; but it will 
come up at the next meeting of the Senate. 

Mr. PEARCE. I will ask further, if the Sen- || 
ator can introduce it without leave being first 
given? 

The PRESIDENT. It is in the power of the 
Senator to lay his resolution on the table. 

Mr. WALKER. Is it distinctly understood 
that if this bill is laid on the table, it will be imme- 


| 


Several Senators. Yes, yes. | 


Mr. CLEMENS. 


That depends upon the | 


gets the floor ornot. If I getit I shall move to call 
up something else. 


The question was then taken on laying the bill 


on the table with the following result—yeas 28, || 


nays 23. 
So the motion was agreed to. 
Mr. MANGUM. 

upon the table, and I move to take up for considera- 
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I now lay the resolution } 














— te 
That bill has now been laid upon the table, 

if the civil and diplomatic bill is not now the busi 
ness in order, and if it does not require that this 
bill shall be laid upon the table or postponed 7 


fore a motion can be made to take up another 
bill? 


The PRESIDENT. It is in order to move ta 
take up the bill which was laid upon the table 
without making a motion to postpone the previous 
orders, as no business has actually been annoy need 
by the Chair. 

Mr. HUNTER. Could the Chair entertain th. 


I vik 


motion to take up the bill? 


The PRESIDENT. The Chair entertains y, 
doubt of the power of a Senator to move to 
up a bill which lies upon the table. 

Mr. HUNTER. That is not the question, The 
question is, whether it is in order to make such q 
motion while another bill was pending? 

The PRESIDENT. But no other bill was 
taken up. If any bill had been announced by the 
Chair, no motion could be made but to dispose of 
that bill. No other bill was announced. This 
bill was under consideration. It was laid upon 
the table. A motion was made to resume the 


take 


consideration of the bill, and that is the motion 


now pending. 

Mr. CLEMENS. I do not rise to a question 
of order, but to a question of fact. The Senator 
from North Carolina, if he made the motion at all, 
made two motions at the same time. 

The PRESIDENT. The Senator from North 
Carolina moved to lay the bill on the table. He 
then introduced a resolution which lies on the 
table. He then made a motion to take up the bill 
which had been laid upon the table. It is an 
everyday practice to make such motions, and the 


| Chair is not at liberty to depart from the usual 


practice. 


Mr. CLEMENS. I am not questioning the 


| propriety of the decision of the Chair. I am only 
| questioning the fact of the motion having been 
| made. I think the Senator from North Carolina 


never made his motion. 

The PRESIDENT. He certainly made the 
motion. 

Mr. CLEMENS. If he did, he must have 
made it at the same time that he made the motion 


| to lay the bill upon the table. 


The PRESIDENT. He made it subsequently. 
The Chair will state the circumstances, and the 
Senator from North Carolina can correct him if he 
isin error. The Senator from North Carolina 
asked the consent of the Senate to lay the bill on 
the table to submit a_ resolution. hat was ob- 





tion the bill just laid upon the table. 
Mr. SEWARD. I object to laying the resolu- 
tion on the table. 
The PRESIDENT. Objection cannot be made. | 


Mr. PEARCE. I move that the Senate adjourn, || 


and on that question-I ask the yeas and nays. 
The yeas and nays were ordered. 


Mr.RHETT. Is it not in order to have the | 


resolution read?) We have not heard what it is. 
The PRESIDENT. It is simply laid on the | 
table under a rule of the Senate. 
Mr. UNDERWOOD, Can I not raise a ques- 
tion of exception as to the introduction of the reso- 


. i 
| lution? | 


into executive session at once for the purpose of | 


attending to those treaties. 

Mr. CLEMENS. I understand that the Sena- 
tor who made objection to the resolution being | 
taken up will withdraw his objection, I therefore 
withdraw my motion to take up the subject. 

Mr. DAVIS, of Mississippi. I objected because 


1 thought it would lead to a long debate, but I am || 


willing to take it up if everybody else is. 

The PRESIDENT. The joint resolution will 
have its third reading by unanimous consent. 

Mr. WALKER. I object. 

Mr. CLEMENS. I move to lay this bill upon 
the table, then, for the purpose of taking up the 


bounty land resolution, When that shall be dis- || 


posed of, we can resume the consideration of the 
river and harbor bill. I will myself then move to 
take jt up. 


The PRESIDENT. No, sir. Any Senator 
can lay a resolution on the table. 
Mr. CLEMENS. 


The PRESIDENT. It can be laid on the table | 


without leave, for action at the next meeting of the 


Senate. 

Mr. YULEE. I desire to know whether the 
resolution ean be offered out of the morning hour, | 
without general assent is given? 

The PRESIDENT. Certainly. It can be laid 
on the table at any time. 

The question was then taken on the motion to | 
adjourn, with the following result: Yeas 15, nays 
33. 

So the motion did not prevail. 

The PRESIDENT. ‘The question now recurs | 


| on the motion of the Senator from North Carolina | 


Mr. WALKER. I call for the yeas and nays. | 


The yeas and nays were ordered, and, being | 


taken, were: 
YEAS—Messrs. Atchison, Berrien, Bradbury, Butler, 
Clemens, Davis of Mississippi, Dawson, Downs, Foote, 


Hamlin, Hanter, King, Mason, Norris, Rusk, Sturgeon, 
Turney, and Yulee—18. 


| morning all the = orders were postponed for ' 
|| the purpose of ta 


to take up the bill which has just been laid upon | 
the table. 

Mr. HUNTER. I rise to a question of order. 
The unfinished business upon which we adjourned | 
yesterday was the civil and diplomatic bill. © This | 


Is it not necessary that it || 
|, should be read? 


jected to by some. The yeas and nays were called, 
and the bill was laid on the table. He then intro- 
| duced his resolution, and that was laid upon the 
table. He then made the motion to take up the 
bill which had been laid upon the table, and that 
is the question that is now before the Senate. Am 
I correct? 

Mr. MANGUM. The Chair is correct. 

Mr. MASON. [ask the yeas and nays on the 
motion to take up the bill. 

The yeas and nays were ordered. 

Mr. FOOTE. 1 wish to make an observation. 


|| What was done was done by a solemn compact 


among men of honor, including some of those who 
are opposed to this bill. I shall feel bound, as 
| man of honor, to aid in taking up this bill accord: 
| ing to engagement, and not take any advantage of 
the magnanimity displayed by the Senator from 
| North Carolina, and those friends of the bill who 
| voted for his motion. 


| Mr. MASON. I wish to intorm the Senator 


| from Mississippi that I not only made no compact, 

| but I made a protest. 

| Mr. CLEMENS. I made none. 

| Mr. FOOTE. My remark applied only 

those Senators who were in the compact. 

| Mr. DOWNS. There could not have been any- 

| thing like a general compact, or it would not have 

| been necessary to have called the yeas and nays. 
Mr. MANGUM. [I risetoa point of order. Ii 

was the well-settled practice of the Senate for 

many years that a motion to take up a subject ly- 

| ing upon the table was not debatable. Is my ™m0- 

| tion debatable ? 





| The PRESIDENT. Senators can assign res- 


sons why a subject should or should not be taken 
up, without going into its merits. 
Mr. DAWSON. I do not rise to debate the 


ing up the river and harbor bill. || motion. I believe it is just now twelve o’clock, 
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and I submit to the Senate whether they will com- 
mit a breach of the Sabbath day? 

"Mr. DICKINSON. Take up the bill, and then 
adjourn. It will be scandalous to sit on the Sab- 
bath in time of peace. 

The question was then taken by yeas and nays, 
and were—yeas 35, nays 17. 

So the bill was again taken up. ‘ 

Mr. UNDERWOOD. I wish to inquire whether, 
if we adjourn now, this bill will be the first busi- 
ness in order‘on Monday morning? 

The PRESLDENT. It will be the first special 
order, being the unfinished business. 

Mr. CASS. I wish to inquire if it is now in 
order to move that when the Senate adjourns it 
adjourn to meet at ten o’clock on Monday morn- 

9 . 

“The PRESIDENT. ‘That motion can only be 
received by unanimous consent. 

Mr. CASS. Then I ask the unanimous consent 
to make that motion. 

Mr. MASON. I object. 

Mr. CASS. It is the Sabbath. I move that 
the Senate adjourn; and on that motion I call for 
the yeas and yeas. 

The yeas and nays were ordered, and, being 
taken, were—yeas 29, nays 25. 

So the motion was agreed to, and— 

The Senate adjourned. 





IN SENATE. 
Monpay, March 3, 1851. 
On motion by Mr. BRIGHT, the reading of the 
Journal was dispensed with. 
TWENTY-SIXTH RULE. 


Mr. BRIGHT. Mr. President, I move to take 
from the table the resolution offered by the Sena- 
tor from North Carolina [Mr. Manevum] to sus- | 


pend the 26th rule, for the purpose of giving us || 


an opportunity to pass the bils from the House. 

Mr. EWING. I object. 

The PRESIDENT. It is for the Senate to de- 
cide that question. 

Mr. SMITH. Mr. President, I rise to a ques- 
tion of order. I did not understand that the Sen- 
ator from North Carolina offered any resolution, 
but merely handed in a resolution by way of no- 
tice that he would offer it to-day at the present 
session of the Senate. The honorable Senator 
from North Carolina did not submit any resolution 
to the Senate. No resolution was read to the 
Senate; a resolution was merely laid upon the 
table, and it is not competent for the Senator from 
Indiana [Mr. Brieut] to call it up, as I humbly 
conceive. 

The PRESIDENT. The Chair will decide the 
question of order. ‘The question of order made 
by the Senator is, that because the resolution was 
laid upon the table it was not offered, and there- 
fore the motion cannot be made to take it up. 
Under the rules, it is necessary that a resolution 
should be laid upon the table for one day before it 
can be taken up for consideration. It is perfectly in 
order for any one to move to take it up when it 
has lain upon the table one day. 

Mr. CLAY. Mr. President, Iam in favor of 
the resolution; I am in favor of the object to which 
it refers; but | must insist upon disposing of the 
unfinished business. I move to lay the motion on 
the table, unless the honorable gentleman will with- 
draw it for the present. 

Mr. BRIGHT. If the Senator from Kentucky 
will withdraw his motion only for a moment, I 
will state the reasons why I call the resolution up. 

Mr. CLAY. I know the reasons, 

Mr. BRIGHT. If the Senator insists, I do not 
care about speaking. I ask the Chair.to state the 
motion again, that Senators may understand it. 

The PRESIDENT. The Senator from Indiana 
moves to proceed to the consideration of the res- 
olution offered by the Senator from North Caro- 
lina, and the Senator from Kentucky moves to lay 
that motion on the table. 

Mr. BRIGHT asked for the reading of the res- 
olution; and it was accordingly read, as follows: 

Resolved, That so much of the 26th rule of the Senate as 
requires every bill to receive three readings, each reading on 
4 different day, except by unanimous consent, be suspended 
during the present session. 

Mr. FOOTE called for the yeas and nays; which 


vere ordered; and, being taken, resulted as fol- 
ow: 
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Clarke, Clay, Davis of Massachusetts, Dodge of Wiscon- 
sin, Ewing, Felch, Greene, Hale, Hamlin, Jones, Miller, 
Pearce, Pratt, Rantoul, Seward, Shields, Smith, Spruance, 
Turney, Underwood, Upham, Wales, and Walker—2s8. 

NAYS—Messrs. Berrien, Bradbury, Bright, Butler, Daw 
son, Dickinson, Dodge of lowa, Downs, Gwin, Hunter, 
King, Mason, Morton, Norris, Rhett, Rusk, Sebastian, and 
Soule—18. 

So the motion to consider the resolution was laid 
upon the table. 


MESSAGE FROM THE HOUSE. 


A message was received from the House of 
Representatives, by Mr. Youna, their Clerk, an- 
nouncing to the Senate that the House concur in the 
amendments of the Senate to the bill (H. R. 351) 
to reduce and modify the rates of postage in the 
United States, and to provide for the coinage of a 


| three cent piece, with amendments in which the 
| concurrence of the Senate is requested; and that 


they have passed a resolution to suspend the 16th 
joint rule, so far as relates to a bill (H.R. 474) 
making appropriations for the naval service for 
the year ending June 30, 1852; in which resolution 
they request the concurrence of the Senate. 


RIVER AND HARBOR BILL. 


Mr. CLAY made a motion to dispense with all 
prior business for the purpose of proceeding im- 
mediately to the consideration of the river and 
harbor bill. 


| This proposition was discussed by Messrs. 
CLAY, HUNTER, ATCHISON, FOOTE, 


| HALE, PEARCE, and RUSK, and agreed to, 


on a vote by yeas and nays of 30 in the affirma- 
tive and 25 in the negative. 

[This preliminary discussion, and the full debate 
and proceedings on the bill, will be found in the 
Appendix. ] 

A message was received from the House of 
Representatives by Mr. Youna, their Clerk: 

Mr. Prestpenr: The Houseof Representatives concur 
with the Senate in the adoption of the joint resolution in re- 
lation to the accounts of John de Neufville & Son. 

The proceedings were continued on the river 
and harbor bill; pending which, 

A message was received from the House of 
Representatives, by Mr. Youna, their Clerk, an- 
nouncing that the House had disagreed to some 
and agreed to other amendments of the Senate to 


| House bill No. 438, making appropriations for 


the service of the Post Office Department for the 


| fiscal year ending June 30, 1852. 








A message was received from the House of 
Representatives, by Mr. Young, their Clerk, an- 
nouncing that the House had adopted a resolution 
suspending the 16th joint rule of the two Houses, 
so as to authorize the sending to the Senate of 
House bill No. 463, to authorize a regiment of 
infantry to be converted into an additional regi- 


| ment of mounted men. 


Mr. HUNTER. [ask the unanimous consent 
of the Senate to take up the Post Office appropria- 
tion bill, so as to ask a committee of conference 
on the disagreeing votes of the two Houses. 

The PRESIDENT. It requires the unanimous 
consent of the Senate, as there is another subject 


| before tiie Senate. 


Objection being made, the bill was not taken up. 
After further proceedings on the river and har- 


bor bill— 


A message was received from the House of 


| Representatives, announcing that the House had 


passed Senate bills No. 251 and No. 483—an act 
to limit the liability of ship-owners, and for other 
purposes, and an act to amend an act allowing 
compensation to members of the Senate and mem- 
bers of the House of Representatives; and also 
that they had adopted a resolution so as to author- 
ize the transmission to the Senate of House bill 
No. 297, making appropriations for light-houses, 
light-boats, buoys, &c., and providing for the erec- 
tion and establishment of the same. 

The action on the river and harbor bill proceed- 
ed, and several amendments having been discussed 
and disposed of— 

Mr. FOOTE said: It is nearly half-past three 
o’clock. We are human beings; we must eat; we 
must refresh ourselves. I move that the Senate 
take a recess until five o’clock. 

Mr. DICKINSON. Some of us dine at five 
o’clock. Say six o’clock. 

Mr. CLAY. I hope we will take no recess. 

The PRESIDENT. The Chair cannot receive 
the proposition while this bill is pending. 





= 


YEAS—Messrs. Badger, Baldwin, Bell, Borland, Chase, | 


815. 


Mr. HALE. Such a motion was received a 
few days ago. 

Mr. FOOTE. I will move to suspend the fur- 
ther consideration of this bill for that purpose. 

Mr. CLAY. If there is no other amendment, 
I hope the bill will now be reported to the Senate. 

Mr. YULEE. I have an amendment to offer. 

Mr. HUNTER. Is it not in order to submit.a 
motion for a recess at any time? Such has been 
the practice of the House of Representatives. 

The PRESIDENT. 
fore the body. 

Mr. FOOTE. Then I move to postpone the 
further consideration of the bill until six o’clock 
this evening. 

Mr. WALKER. I call for the yeasand nays. 

The yeas and nays were ordered. ‘ 

Mr. FOOTE. I do not think my constituents 
will blame me for eating my dinner. 

Mr. SEBASTIAN. I wish to inquire of the 
Chair whether, if we take a recess, this same sub- 
ject will come up as a matter of course when we 
reassemble? 

Mr. BELL. You will never reach it again. 

The PRESIDENT. A recess being taken by 
consent of the Senate, it will come up again; but, 
if the motion to postpone be agreed to, it will re- 
quire a motion to take up the bill. 

The question being taken by yeas and nays on 
the motion to postpone, it resulted as follows: 

YEAS—Messrs. Atchison, Berrien, Bradbury, Butler, 
Clemens, Davis of Mississippi, Dawson, Downs, Foote, 


Hale, Hamlin, Houston, Hunter, King, Mason, Morton, 


Norris, Rhett, Rusk, Soulé, Sturgeon, Turney, and Yulee 
3 


Not when a subject is be- 


NAYS— Messrs. Badger, Baldwin, Bell, Borland, Bright, 
Chase, Clarke, Clay, Cooper, Davis of Massachusetts, 
Dickinson, Dodge of Wisconsin, Dodge of Lowa, Douglas, 
Ewing, Feleh, Greene, Jones, Mangum, Miller, Phelps, 
Pratt, Rantoul, Sebastian, Seward, Shields, Smith, Spru- 
ance, Underwood, Upham, Wales, and Walker—32. 

So the motion was rejected. 

Mr. BUTLER. Do 1 understand the Chair to 
decide that it is not in order to move for a recess 
at any time? 

The PRESIDENT. When a subject is under 
debate, no motion can be made but to adjourn, to 
lie on the table, to postpone, to recommit, or to 
amend. 

Mr. BUTLER. 
rary adjournment. 

The PRESIDENT. 
lith rule. It is: 

‘When a question is under debate no motion shall be 
received but to adjourn, to lie on the table, to postpone in- 
definitely, to postpone to a day certain, to commit, or to 
amend ; which several motions shall have precedence in the 
order they stand arranged, and the motion for adjournment 
shall always be in order, and be decided without debate.”’ 

Mr. BUTLER. If a motion can be made to 
postpone toa day certain, there is much more rea- 
son why a motion may be made to postpone to an 
hour certain. 

The PRESIDENT. That has been tried. 

Mr. BUTLER. I speak of a recess as a mat- 
ter of necessity. Every legislative body must take 
some recess for the purpose of restoring the animal 
system of its members. It is a thing incident to 
every parliamentary body. Believing that we 
have the power to take a recess at any time, I ap- 
peal from the decision of the Chair. 

The PRESIDENT. The Chair has decided 
that the motion to take a recess could not be made, 
according to the rule, while this bill was under 
consideration. From that decision the Senator 
from South Carolina appeals. The question is, 
Shall the decision of -the Chair be sustained ? 

Mr. MANGUM. For twenty years the decis- 
ion of the Chair has been the uniform practice of 
the Senate. 

Mr. BUTLER. A motion to adjourn is always 
in order; and a recess is but a temporary adjourn- 
ment. 

The decision of the Chair was sustained. 

Mr. DAWSON. [rise toa question which I 
consider one of privilege. ‘There is a mistake in 
the vote taken on the last amendment of the Sen- 
ator from Maine, [Mr. Brapsury.] A gentleman 
is recorded as having voted who did not vote. 

Several Senators. It is too late to question the 
call now. 

Mr. BERRIEN. My colleague suggests to the 
Chair, and through the Chair to the Senate, that 
there is an error in the record of our proceedings. 
The answer is, that. it is too late to correct it. [ 
inquire of what use is the reading of the Journal 


I regard a recess as a tempo- 


The Chair will read the 
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each morning, if it be not for the purpose of as- 
certaining whether these proceedings are correctly 
recorded? If it be in wur power to correct the 
Journal on the day succeeding that when an error 
is committed, it surely must be in our power to do 
so on the same day. I maintain, therefore, not 
knowing the fact which my colleague states, that, 
if it be true that an individual’s name is recorded 
who did not in point of fact vote, it becomes us, 
in the fulfillment of our duty to record the truth 


and nothing but the truth, to correct that error in | 


the Journal. 

Mr. PEARCE. I think the Senator from Geor- 
gia {Mr. Dawson] is under a misapprehension. 
if he refers to the vote just taken by yeas and nays, 
I was not in the Hall, and did not vote; but if he 
refers to the previous call, he is mistaken; I did 
volte, 


Mr. CLAY. 


This isa waste of time. 


A message was received from the House of | 


Representatives, by Mr. Youne, their Clerk, an- 
nouncing that they had passed Senate joint reso- 
lution changing the mode of appointing the clerks 
of the treasurers of the mints of the United States; 


and had adopted a resolution suspending the 16th | 
joint rule, so as to authorize the transmission to | 
the Senate of House resolution No. 38, relating to | 


the distribution of certain books heretofore ordered 
to be published. 

After further action on the river and harbor 
bill— 

Mr. DICKINSON said: I hope that by unani- 
mous consent a recess will be taken until six 


o'clock. 1 believe it will advance business. 
Several Senators. Oh, no. 
Mr, CLAY .:: 1 object. 


Mr. DICKINSON, 
after I get through. I believe we shall be better 
qualified to attend to business, and better fitted to 


endure a long sitting, by taking a recess than by | 


continuing without one. 
Mr. FOOTE. To accomplish the object of my 


friend from New York, I move to postpone the | 


further consideration of the bill until six o’clock. 
Mr. SEWARD. I call for the yeas and nays. 
The yeas and nays were ordered; and, being 
taken, were as follow: 


YEAS—Messrs. Atchison, Berrien, Bradbury, Bright, | 
Butler, Cass, Clemens, Davis of Mississippi, Dawson, | 
Downs, Foote, Hamlin, Houston, Hunter, King, Mason, | 
Morton, Norris, Rhett, Soulé, Sturgeon, Turney, and Yulee | 


— 25 
NAYS—Messrs. Badger, Baldwin, Bell, Borland, Chase, 
Clarke, Clay, Cooper, Davis of Massachusetts, Dickinson, 


Dodge of Wisconsin, Dodge of lowa, Ewing, Felch, Greene, | 
Jones, Mangum, Miller, Pearce, Phelps, Pratt, Rantoul, | 


Seward, Shields, Smith, Spruance, Underwood, Upham, 
Wales, and Walker—30. 


So the motion was not agreed to. 


Pending further proceedings on the river and | 
harbor bill, messages were received from the House | 
of Representatives announcing that the House had | 


passed the act changing the time of holding the 
district court in the State of Ohio; and that the 
House had concurred in the amendment of the 


Senate to the joint resolution relating to widows’ || 
Also, that the House had passed Sen- || 
ate bill to divide the State of Arkansas into two || 


pensions. 


judicial districts; and a bill to authorize the pay- 
ment of interest on advances made by the State of 


Maine for the use of the United States Govern- | 
ment in the defence of the northeastern frontier. || 
Also,a message was received from the House of | 


Representatives announcing that the Speaker had 


signed an enrolled bill to ascertain and settle pri- || 


vate land claims in the State of California; an act 


to amend an act allowing compensation te mem- || 


bers of the Senate and House of Representatives; 
an act to iimit the liabilities of ship-owners, and 
for other purposes; a joint resolution for the relief 


of Louis Kossuth and his associates, exiles from || 


Hungary; joint resolution in relation to the ac- 
counts of John De Neufville & Sons; and a joint 


resolution in relation to widows’ pensions; ail of | 


which were presented to the Senate for the signa- 
ture of its President. They were respectively 
signed by the President, and the Senate concurred 
with the House in suspending the 17th joint rule 
that they might be sent to the President. 

The proceedings continued on the river and 
harber bill. 

Mr. DOWNS was addressing the Senate against 
the bill, when 

Mr. BRADBURY said: If the Senator from 
Louisiana will give way, I have a motion to sub- 
mit, to which I wish to call the attention of Sena- 














The Senator can object | 
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tors on the other side. It is that this bill shall be 
laid on the table temporarily, for the purpose of 
action upon the civil and diplomatic appropriation 
bill, with the understanding that this bill shall be 
taken up immediately upon the passage of that 
bill. Several Senators opposed to the passage of 
this bill have agreed with me that this bill shall be 
taken up when that bill passes. I now move that 
this bill may be laid on the table temporarily, not 
as a test vote. 

Mr. YULEE. I understand that the motion is 
to lay the bill on the table for a limited time. 

Mr. UNDERWOOD. I ask for the yeas and 
nays. ‘ 

The yeas and nays were ordered; and, being 
taken, resulted as follow: 

YEAS—Messrs. Atchison, Bradbury, Butler, Clemens, 
Davis of Mississippi, Dawson, Downs, Foote, Hamlin, 
Houston, Hunter, King, Mason, Morton, Norris, Pearce, 
Soulé, Sturgeon, Turney, and Yulee—20. 

NAYS—Messrs. Badger, Baldwin, Bell, Borland, Bright, 
Cass, Chase, Clarke, Clay, Cooper, Davis of Massachu- 
setts, Dodge of Wisconsin, Dodge of Iowa, Ewing, Feich, 


Greene, Jones, Mangum, Miller, Phelps, Pratt, Kantoul, | 
Sebastian, Seward, Smith, Spruance, Underwood, Upham, | 


Wales, Walker, and Whitcomb—31. 
So the motion was not agreed to. 
Mr. RUSK. Iask the unanimous consent of 


the Senate to suspend action for a moment upon | 
this bill, in order to take up the bill to reduce the | 


rates of postage and concur in the amendments 
made by the House of Representatives. 
Mr. CLEMENS. I object. 


Mr. FOOTE. With the unanimous consent of | 


the Senate, | propose that certain bills from the 


| House of Representatives be taken up and passed. | 


They will admit of no discussion. 
Mr. MANGUM. I would inquire what is the 


| question now before the Senate? 
It is the amendment of- | 
fered by the Senator from Louisiana to the river | 


The PRESIDENT. 


and harbor bill, which proposes an appropriation 
to deepen the mouths of the Mississippi river. 

A message was received from the House of 
Representatives announcing that the House had 


| passed Senate bill to authorize the Secretary of 


War to allow the payment of interest to the State 
of Georgia upon advances made by her for the 


use of the United States in the suppression of hos- | 


tilities of the Creek, Seminole, and Cherokee In- 
dians, in the years 1836, 1837, and 1838. 
On the motion of Mr. HUNTER, the unani- 


|| mous consent was given to the suspension of the 
| 17th joint rule, so as to allow the bill making ap- 


propriations for navy pensions for the year ending 
June 30, 1852, and the bill for the support of the 
Military Academy to be sent to the President of the 
United States. 

Mr. DOWNS concluded his remarks; after 
which— 

A message was received from the House of 
Representatives, announcing that the House had 


me the Senate bill to establish a military asy- || 
um, and an act to amend an act regulating the | 
appraisement of imported merchandise, and for | 


other purposes. 
A message was also received from the House of 
Representatives, announcing that the House had 


passed a bill making appropriations for the naval | 
| service for the year ending 30th June, 1852, and 


that the House had agreed to suspend the 16th 

joint rule to allow its transmission to the Senate. 
In the suspension of the rule the Senate con- 

curred. 
a aaa proceedings on the harbor bill, 
Mr. H 


lowing bills: 

An act to divide the district of Arkansas into 
two judicial districts; 

An act to authorize the Secretary of War to 


allow payment of interest to the State of Georgia | 
| for advances made for the use of the United States | 


in the suppression of the hostilities of the Creek, 
Seminole, and Cherokee Indians, in 1836, 1837, 
and 1838; 

An act authorizing the payment of interest on 
advances made by the State of Maine for the use 
of the United States Government in the protection 
of the northeast frontier; 

An act to amend an act changing the term of 


| holding the cireuit and district courts of the Uni- 


ted States for the district of Ohio; 
An act to change the term ef holding the circuit 


NTER said: I ask the unanimous con- | 
| sent of the Senate to suspend the 17th joint rule, 
for the purpose of sending to the President the fol- | 
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/courts for the eastern and western districts f 
| Pennsylvania; and ; 
| A resolution changing the mode of appointins 
| the clerks of the treasurers of the mints of th, 
United States. R 
Unanimous consent being given, the rule Was 
suspended. 
fier further proceedings on the river and har 
bor bill, P 
Mr. FOOTE said: I rise for the purpose of 
/making a motion, preliminary to which I shajj 
make a last appeal to honorable Senators, 4) 
must be perfectly satisfied now that this bill can. 
not pass. If other gentlemen do not know jt | 
do, and have told them so before. Various amend. 
|, ments are yet to be offered in this quarter of the 
Senate. I have declined myself offering any fyy. 
| ther amendments; but several honorable Senators 
have matured amendments the adoption of which 
they believe to be indispensable to the perfection 
of this bill. They aver to me that they cannot 
conscientiously vote for the bill unless it be amend. 
ed in the manner in which they propose; and | 
can assure the Senate that these gentlemen conceive 
it necessary that they should occupy some time in 
explanation of their amendments. Under such 
circumstances, it being most obvious that this | 
cannot pass, and it being equally obvious that jf 
the appropriation bills be defeated it will throw ys 
into the utmost confusion; and with a view of 
getting at the appropriation bills and passing them, 
and having treaties ratified and nominations acted 
upon, I move to lay the bill on the table. 
Mr. CLAY asked for the yeas and nays; and 
they were ordered. : 
|| A message was received from the House of 
Representatives, by Mr. Young, their Clerk, an- 
nouncing that the Speaker of the House had signed 
the following enrolled bills: : 
An act to divide the district of Arkansas into 








|| two judicial districts; 


An act to authorize the Secretary of War to 


| 
} allow the payment of interest to the State of Geor- 


|| gia for advances made for the use of the United 
| States in the suppression of the hostilities of the 

Creek, Seminole, and Cherokee Indians in 1836, 
1837, and 1838; 

An act authorizing the payment of interest on 
|| advances made by the State of Maine for the use 
| of the United States Government in the protection 
| of the northeast frontier; 
| An act to amend an act changing the time of 
|| holding the circuit and district courts of the United 
|| States for the district of Ohio; 
|| An act to change the time of holding the circuit 
|| courts for the eastern and western districts of 

Pennsylvania; and 
|| A resolution changing the mode of appointing 
| the clerks of the treasurers of the mints of the 
| United States. 
|| ‘The President of the Senate signed the above 
_ enrolled bills. 

The PRESIDENT. The question is on the 
motion to lay the bill on the table. 

Mr. HUNTER. I wish to ask the unanimous 
consent of the Senate to take up the Post Office 
appropriation bill, in relation to which the House 
have disagreed to our amendments. I wish to 
have it taken up that I may move to insist on the 
| amendments, and ask a committee of conference, 

so that they may be at work on the bill while this 
debate is going on. 

The PRESIDENT. 
the bill will be taken up. 

There being no objection, the bill was taken up. 
The House of Representatives had agreed to the 
fourth amendment of the Senate with an amend- 
ment. 

On motion by Mr. HUNTER, the Senate 
agreed to this amendment to their amendment, 
and insisted on those amendments to which the 
House had disagreed, and asked a conference. 

On motion by Mr. HUNTER, it was ordered 
that the committee of conference on the part of the 
Senate be appointed by the Chair. 

Messrs. Hunter, Rusk, and Pearce were ap- 
pointed the committee on the part of the Senate. — 

Mr. DAVIS, of Mississippi. I ask the unani- 


| 
| 
| 
1 


If there be no objection 


the 16th joint rule, so as to authorize the trans- 
mission to the Senate of House bill 463, to author- 
ize one of the regiments of infantry to be con- 
verted into an additional regiment of mounted 
' riflemen. 


. 


mous consent of the Senate for the suspension of 


— 


pU 


— 


31 
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